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THE MIAMI MEETING OF THE EXECUTIVE 
COUNCIL OF THE AMERICAN BAR 
ASSOCIATION 


To the Members of the Association: 


Last summer your Executive Committee joined 
with the Dade County Bar Association in extending 
an invitation to the Executive Council of the American 
Bar Association to hold its regular mid-winter meet- 
ing in Miami. The invitation was accepted and the 
meeting will be held in Miami on January 15th, 16th 
and 17th. 


Naturally, we want to make a success of it. If our 
visitors are pleased with their reception, it may not 
be too much to expect that in course of time they will 
select some Florida city for the annual meeting of 
the Association proper. 


The Dade County Bar has formulated an elaborate 
program for the entertainment of our guests. We 
are publishing it in this issue of the Journal, together 
with a list of the members of the committee who have 


indicated their intentions of attending the meeting. 
All of the members of the State Bar Association are 
invited. We hope as many as can arrange to do so 
will come. No financial assistance will be asked from 
the individual members of the Association (except the 
members of the Dade County Bar Association). Of 
course, each member will be called upon to pay for 
participating in various functions such as luncheon, 
banquet, ete. 


To those who expect to attend it is suggested that 
their hotel reservations be made immediately and that 
they write Mr. W. I. Evans, Bank of Bay Biscayne 
Bldg., Miami, and request him to reserve for them 
tickets for the several entertainments. 


We hope you will avail yourselves of the opportun- 
ity to meet these gentlemen and will cooperate with us 
in entertaining them. 


Yours very truly, 
ROBERT H. ANDERSON, 


President Florida State Bar Association. 


REVISIONS IN THE MEMBERSHIP LIST 


Revisions of the membership list which was pub- 
lished in last month’s issue of the Law Journal will 
be carried in the February issue, as it was decided 
to give all members an opportunity to notify the sec- 
retary’s office of revisions in their address, if any 


are necessary. 
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FLORIDA STATE BAR ASSOCIATION 


President 
Robert H. Anderson, 


Treasurer 
John B. L’Engle, 
Jacksonville, Fla. 
VISITORS TO FLORIDA 

President Robert H. Anderson has given the Law 
Journal the following list of members of the Executive 
Council of the American Bar Association and the Com- 
mission on Uniform State Laws, expected to visit 
Jacksonville and Miami January 14-17. In some in- 
stances, the visitors will be accompanied by members of 
their family. 

The list: 

Hon. Gurney E. Newlin, Los Angeles, president; 
John H. Voorhees, Sioux Falls, S. D.; William P. 
MacCracken, Jr., Washington, D. C.; Edward A. Arm- 
strong, Princeton, N. J.; Major Edgar B. Tolman, Chi- 
cago, Ill.; James F. Ailshie, Coeur d’Alene, Idaho; 
Frank Pace, Little Rock, Ark.; J. Weston Allen, Bos- 
ton, Mass.; Ralph A. Van Orsdel, Omaha, Neb.; Prov- 
ince M. Pogue, Cincinnati, O.; Charles A. Boston, New 
York; Guy A. Thompson, St. Louis, Mo.; Thomas W. 
Davis, Wilmington, N. C.; Bruce W. Sanborn, St. Paul, 
Minn.; Walter H. Eckhart, Chicago, Ill.; James Graf- 
ton Rogers, Boulder, Colo.; Jesse A. Miller, Des 
Moines, Ia.; Silas H. Strawn, Chicago; William M. 
Hargest, Harrisburg, Pa.; F. M. Clevenger, Wilming- 
ton, O.; W. O. Hart, New Orleans, La.; O. L. Phillips, 
Albuquerque, N. M.; George B. Young, Montpelier, Vt. ; 
Mrs. Esther T. Dodge, Chicago, IIll.; Mrs. Olive G. 
Ricker, Chicago, IIl. 


. December 31, 1928. 
Mr. John C. Cooper, Jr., 

Atlantic Nat’] Bk. Bldg., 

Jacksonville. 

Dear Sir: 

I am just in receipt of a communication from the 
Executive Secretary to the Director of the American 
Law Institute advising me that the following members 
of the Florida State Bar Association had been elected 
life members of the Institute at the Council meeting 
last week: 

Samuel Pasco, Pensacola 
George P. Garrett, Orlando 
Thos. M. Shackleford, Tampa 
Wm. Hunter, Tampa 
W. M. Toomer, Jacksonville 
John C. Cooper, Jr., Jacksonville 
Robert H. Anderson, Jacksonville. 
Your very truly, 
RoBERT H. ANDERSON, President. 


Jacksonville, Florida. 


Secretary 
Gov Hutchinson, 
Jacksonville, Fla. 


TENTATIVE PROGRAM OF MIDWINTER 
MEETING 
Jacksonville, Fla., January 14, 1929. 
Miami, Fla., January 15, 16, 17, 1929. 
Jacksonville: 
Members of the Committee and their guests will 
be the guests of the Jacksonville Bar Association, 
and the Hotel Windsor, Jacksonville, has been des- 
ignated as headquarters during the day. There will 
be an informal luncheon at an ocean beach about 
twenty miles from Jacksonville at noon and a ban- 
quet in the evening. The party will leave over the 
Florida East Coast Railway for Miami at 10:50 
P. M. 
Miami: (Headquarters, Hotel Nautilus, Miami Beach). 
Arrive Tuesday, January 15, 8:20 A. M. 
January 15 
10:30 A. 
12:30 P. 


M.—Business Session. 
M.—Luncheon (for men). 
At a Miami Beach Hotel. 


2:00 P. M.—Business Session. 

5:00 P. M.—Garden Party. 
In gardens of a Miami Beach Hotel. 

9:00 P. M.—Reception to President of American 
Bar Association and members of Ex- 
ecutive Committees of Association 
and Conference Commissioners on 
Uniform State Laws at Hotel Nau- 

tilus, Miami Beach. 
January 16 

9:30 A. M.—Business Session. 

(Further sessions will be held as 
required.) 

12:30 P. M.—Luncheon for members of Commit- 
tees and Ladies at a Miami Beach 
Hotel. 

3:00 P. M.—Motor trip to points of interest in 
the Miami area. 

8:00 P. M.—Dinner. 
(Probably at Coral Gables Golf and 
Country Club, with dancing in patio 
later.) 

January 17 

2:00 P. M.—Visit to Miami Jockey Club. 
Optional: 
Golf (At all golf courses in Miami 
area. ) 
Swimming. 


Pan-American Air Meet. 
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THE JUDICIAL SECTION OF THE FLORIDA STATE BAR ASSOCIATION 
By ARMSTEAD BROWN 


Judge of, The Florida Supreme Court 


(Paper Read at Conference of Local Bar Delegates in 
Orlando, November 10, 1928.) 


Shortly after the annual meeting of the Florida 
State Bar Association in Tampa last spring the newly 
elected Executive Council, acting through President 
Robert H. Anderson, appointed a committee to or- 
ganize a Judicial Section of the Florida State Bar As- 
sociation composed of Chief Justice William H. Ellis 
as chairman, Circuit Judge Paul D. Barns, George 
Couper Gibbs, C. E. Chillingsworth and W. W. Wright, 
and also the writer of this paper. This committee 
met in Jacksonville on May 31, 1928 and prepared a 
report which was published in the July issue of the 
Law Journal. No doubt you have all read this report, 
and it is unnecessary for me to repeat the reasons 
therein stated which moved the committee to report a 
plan for the organization of such a Section, and that 
all justices of the Supreme Court, Circuit Courts, 
Criminal Courts of Record, Civil Courts of Record and 
County Courts, who are members of the Florida State 
Bar Asociation in good standing, be declared to be 
members thereof. It was further recommended that 
this Judicial Section should hold its meetings once 
every year at the same time and place that may be 
designated for the meeting of the State Bar Associa- 
tion and consider such matters as may be deemed 
of benefit to the administration of justice in this state 
and report their actions to the Association for such 
disposition as that organization may deem proper. The 
committee further recommended that all judges of the 
courts above enumerated make this contribution of 
their services to the state through the medium sug- 
gested and that they give of their influence to the 
accomplishment of such work to the end that the 
state may have the benefit which may flow from 
their counsel. The report of this committee is based 
upon the proposition that the judges of our Courts of 
Record, by reason of their duties and experience, 
should and doubtless have acquired much information 
concerning the methods and means which may be 
considered best calculated to produce a higher degree 
of efficiency in judicial activities. Perhaps I may be 
permitted to quote the opening paragraphs of this 1 re- 
port which read as follows: 


“FIRST, The administration of iis by the 
government through the instrumentality of the 
courts with the aid of attorneys at law is one of 
the great purposes of organized society and no 
government can realize its highest ideals which 
does not secure to its citizens adequate means for 


the expeditious, accurate and economical admin- 
istration of justice according to rule by appro- 
priate tribunals organized and constituted for such 
purpose; 

“SECOND, Such tribunals should be presided 
over by judges of good character, reasonable abil- 
ity and energy and learned in the law, and the 
attorneys should possess the same qualifications 
to enable them to aid the government in this 
among the greatest of all activities; 

“THIRD, The peace and contentment of the 
people of a State as well as their spiritual and 
economic development depend largely upon the 
efficient functioning of the judicial tribunals in 
the administration of justice between men, as well 
as upon wise laws for their governance; 

FOURTH, The State of Florida with its great 
expanse of territory, rapidly increasing popula- 
tion, and development of resources, needs not only 
the services of its judicial officers in the busi- 
ness committed to their charge but their advice 
and counsel in all matters pertaining to the ad- 
ministration of the laws by judicial tribunals: to 
the end that the people may be served efficiently 
and economically in all court business.” 


The members of the bar of Florida should be in- 
terested in the organization and the successful future 
operations of this Judicial Section. The bench and bar 
together form the judicial department of our Gov- 
ernment in both state and nation. Each is there- 
fore vitally interested in the progress and improvement 
of the other. The members of the bar have long been 
recognized as officers of the courts before whom they 
practice. Neither branch of the judicial department 
can well function without the co-operation of the other. 
Bench and bar are thus bound together by indissoluble 
bonds. 


I am inclined to think that one of the weak spots in 
our State Bar Association work has been the lack 
of full co-operation between the bench and the bar, 
and I hope that the formation of this Judicial Section, 
giving as it does some recognition to the judges of 
the State as an important part of the State Bar Asso- 
ciation, will tend to remedy this weakness. No doubt 
many of our judges have been led to believe that the 
State Bar Association was largely an organization of 
the lawyers for the benefit of the legal profession, 
and that the active co-operation of the judiciary was 
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not needed or expected. By creating a section of the 
association especially for members of the judiciary this 
impression will be dispelled. And this conference of 
the judges among themselves, will be very valuable 
to them and in the help they will get from each other 
in the carrying on of their judicial work. The intimate 
connection between the bench and bar is shown by the 
growing and, the commendable interest on the part of 
the members of the bar, in the matter of the proper se- 
lection of judges as well as in the improvement of 
court procedure. The lawyers come in such close and 
constant contact with the judges and with their fel- 
lows that they are necessarily better posted than the 
laity as to the fitness and qualifications of those of 
their number who are aspirants to judicial office, 
and their every day practical experience in the courts 
makes their advice as to improvement in matters of 
procedure of the highest practical value. If we are 
to adopt any practical reforms in judicial procedure 
which are likely to prove of real and substantial val- 
ue, it is highly important that these reforms come 
from within and be instituted and formulated by 
those who are acquainted with our present ju- 
dicial machinery rather than to be superimposed 
from without by those who have not had the 
benefit of this practical experience. I know that 
there are some who are doubtful that the nec- 
essary legislative enactments can be secured from 
the legislature. I realize that the Bar Association 
has in many instances in the past endeavored to get 
legislative relief in such matters without success. But 
I think the time has come when public opinion will 
support the efforts of the bench and the bar to im- 
prove the machinery and procedure so as to eliminate 
as far as possible delays in the administration and 
inefficiency in operation. And in this connection we 
should never forget the fact that personnel is as im- 
portant as the machinery of administration. The most 
perfect system of procedure would prove an utter fail- 
ure in the hands of an inefficient and unfaithful bench 
and bar, while on the other hand, an able and upright 
judge, attentive to his duties, and assisted by an ef- 
ficient bar, can accomplish wonders even with an im- 
perfect system. While fully realizing the importance 
of progress and improvements, and keeping the judicial 
system as fully adapted as possible to the conditions 
with which it has to deal, I am not one of those who 
believe that our present system is all bad. Not by 
any means is this the case. On the whole I doubt 
if any State in the Union has a better. While certain 
adjustments are needed to present day conditions, the 
truth is that the fundamental principles of our system 
of pleading and practice in this state are sound, and 
based upon the wisdom and experience of the ages. 
There must be some inherent worth in those principles 
which have stood the test of several centuries of ac- 


tual use. We should not cast out anything merely 
because it is old or adopt anything merely because 
it is new. I believe in evolution rather than revolu- 
tion in the gradual working out of an ideal system 
of jurisprudence. It is not the work of a day, or a 
month, or a year, but there is enough that can be done 
now, and that should be done within the near future, 
to give us all, lawyers and judges alike, an abundant 
field for practical labor, and high endeavor. 

The sacred function of the judicial department, thus 
composed as it is of both the bench and the bar, 
is to administer justice according to law. The pro- 
cedure by which this highly important work is car- 
ried on should be made as appropriate and effective as 
possible to that great end. This is the ideal which 
should animate both bench and bar and in the pur- 
suit of which the co-operation of both bench and bar is 
highly essential. 

A keene? consciousness on the part of the members 
of the bar that they are in fact an important part 
of the judicial department is one of the encouraging 
signs of the present time in this State. The mem- 
bers of the bar cannot hope to retain the confidence, re- 
spect and esteem of the people unless the courts in 
which they practice themselves command that confi- 
dence and respect. Nor can the courts hope to maintain 
that respect and confidence unless they merit and jus- 
tify it by the rectitude and efficiency of their conduct, 
and this efficiency cannot be worked out in practical 
results without the co-operation of an able and honest 
bar animated by patriotic purpose. And thus it ap- 
pears that there is a real interdependence between the 
bench and the bar, and there must be real co-operation 
between them if they are to fulfill their high mission. 
It is thus entirely fitting that the State Bar Asso- 
ciation should promote such cooperation by the organi- 
zation of this Judicial Section as a part of their Asso- 
ciation. 

In spite of the frequent criticism of the law’s de- 
lays and technicalities of procedure, and in spite of 
the general revolt against authority and the increasing 
lawlessness which has characterized the past two dec- 
ades, it has been said, and I think correctly, that our 
courts have retained the confidence and respect of 
the people more continuously and thoroughly than any 
other branch of the government. No sane student 
of current history or public affairs attributes the in- 
crease of crime during the past quarter of a century 
to the administration of our laws in the courts. It 
would be foolish to blame the courts for the condition 
of affairs which has arisen, because the fact is that the 
courts have been operating under practically the same 
procedure during the past quarter of a century as 
was used and followed for many years before the 
modern reign of lawlessness began. It may be true 


that we have failed to adapt our legal machinery to. 
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the increased volume of crime so as to deal with it 
with that promptness and dispatch which the new 
conditions demand, but no sane or fair minded citizen 
can think for a moment that our courts had anything 
to do with creating this lamentable condition. How- 
ever, there are many lawyers and judges who believe 
that there are some practicable things that may be 
done to speed up court action in criminal cases and 
improve its efficiency, and that this swifter adminis- 
tration of justice will have a greater deterrent effect 
upon those who are criminally inclined and thus tend 
to reduce the number of offenses committed. It is not 
desired that the administration of our criminal laws 
should be so speeded up as to sacrifice real efficiency 
and justice. Every man, no matter how humble, who 
is accused of crime, is entitled to a fair and impartial 
trial and sufficient time to prepare his defense. We 
do not want to see accused persons “railroaded” 
through the courts under the whip of popular excite- 
ment in such a way as to transfer the mob spirit from 
the outside to the inside of the court rooms of this 
country. But on the other hand, it is believed by 
many who have studied this question that our crim- 
inal procedure can be so adjusted that even a murder 
case can run the full gamut of the courts, including an 
appeal to the Supreme Court, and be finally disposed 
of, within six or eight months from the time the pros- 
ecution was begun; and this, too, with entire fairness 
to the accused and the full accordance to him of every 
constitutional right. That this would increase the de- 
terrent effect of the administration of justice, it is 
needless to argue. Even in a homicide case, if the 
sentence of death is not carried out until a year and 
a half or two years or more after the crime was com- 
mitted, the public mind has during that time largely 
forgotten about the poor victim of the crime and his 
widow and children, and they see only the individual 
defendant who is taken out and hung or electrocuted. 
This tends to give the idea that the law is a hard 
hearted and cold machine; whereas, if the sentence 
of the law had been put into effect within six or 
eight months after the crime was committed and when 
the horror of the crime was still fresh in the minds of 
the people, they would have been impressed with the 
fact that the execution of the criminal was but a just 
retribution for his crime, and this prompt and just 
punishment would have a greater deterrent effect. 

In this connection I may observe that the general 
public does not realize the efforts which the bench and 
the bar have already made to improve court procedure 
in this state; nor do they realize how little co-operation 
we have had from the legislature in our efforts in 
this direction. As far back as fifteen years ago the 
State Bar Association appointed a commission, witose 
members were Hon. W. A. Blount, Justice James B. 
Whitfield and Hon. Charles M. Cooper, to formulate 


and report necessary changes in our system of pleading 
and practice. These great lawyers and jurist gave much 
time and thought to this subject, and rendered a mas- 
terly report which was endorsed by the State Bar As- 
sociation and submitted to the legislature to be enacted 
into law. But nothing came of it. It is hardly neces- 
sary to remind you that the same thing happened to 
the report of the able commission appointed by Gov. 
Martin in 1925 and which reported in 1927. The State 
Bar Association has since made several efforts to get 
specific improvements made in our laws and judicial 
machinery, but without avail. Some six years ago 
Hon. Cary Hardee, then Governor of Florida, called a 
conference of all the Circuit Judges of the state to 
make recommendations of this nature. They met and 
made some recommendations, not many, but I recall 
particularly a recommendation which would have im- 
proved our jury system, and a bill was introduced in 
the legislature to put this recommendation into effect, 
but it failed to pass. Perhaps our failure has been due 
in part to failure to follow up these suggestions with 
a proper amount of publicity and with a legislative 
committee of lawyers to bring these desired reforms 
forcibly and effectively to the attention of the legis- 
lature, the press and the public generally. That the 
Judicial Section can make a great contribution to the 
formulation of practicable measures for the improve- 
ment of procedure, there can be no doubt; but when 
these measures have been considered and approved by 
the State Bar Association, they must be followed up 
with such concerted action as is necessary to get them 
adopted into law. 

The fact is, that it would be a good thing if the 
judicial department were given greater latitude in the 
formulation and promulgation of such rules and reg- 
ulations as may be found essential to the proper ad- 
ministration of that department. This would be but a 
return to the original common law conception of the 
function of judicial department. This would give us 
a more elastic system and one that could be more 
quickly adjusted to new and changing conditions. But 
before this grant of power is restored to the judicial 
department, we, the bench and the bar, must do our 
part with the powers already possessed. We must put 
our house in order; we must use the limited rule mak- 
ing power which has been left in our hands wisely and 
vigorously. We, the bench and the bar, must become 
fully aroused to the fact that we together constitute 
one of the three great departments of the Government, 
the judicial department, and measure up to the duties 
and responsibilities which rest upon us. I believe that 
when we do this in full measure, the people of this 
country and our representatives in the legislature will 
give greater weight to our suggestions, and will soon 
reach the point where they will be willing to restore 
to the judicial department the. full right to prescribe 
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the rules and regulations necessary to a prompt and 
effective court procedure. Though we operate largely 
under procedure prescribed by the legislature, the 
people hold us responsible for the way in which our 
courts administer justice. They look to us for its 
proper administration, and they blame us for its fail- 
ures even in those cases where the people themselves 
through their legislatures or through juries selected 
from among them delay or defeat the ends of justice. 

But let us fully measure up to our part of the re- 
sponsibility. Let us bravely put our own house in or- 
der. Let us purge it of those members who disgrace 
it. Let us counsel together for the improvement of our 
procedure, for the raising of the standards and ethics 


of the bench and the bar to the highest possible lev- 
els; and as a part of this program let us make of this 
new Judicial Section a worthy instrument to that end. 
Let us go forward with this work with clear vision 
and patriotic purpose, to the end that the innocent may 
be protected, the guilty punished, the civil rights and 
remedies for the adjustment of controversies 


between citizens fairly and promptly enforced, 
and the good citizen protected in his life, lib- 
erty and property—so that it may be truthfully said, 
that to every man in this fair land of ours there shail 
be guaranteed that great fundamental requisite of 
civilization—equal and exact justice, under our con- 
stitution and our laws, “without sale, denial or delay’’. 
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THE RESTATEMENTS OF THE LAW AND THEIR UTILITY IN TEACHING 


By HARRY R. TRUSLER 
Dean, University of Florida Law School 


(Read at the Conference of Local Bar Association 
Delegates at Orlando) 


The Restatements of the Law by many are not 
well understood—thoughtlessly suspicioned by some; 
thoughtlessly praised by others. They face perhaps 
the danger of becoming classics, generally praised and 
generally unread. Doubtless they never will be en- 
titled, “Easy Steps in Blackstone for Tender Feet.” 
People assume that they must be good because so 
many good men are helping to make them. Their 
preparation is now costing over $130,000 per year, and 
in addition much time and money on the part of those 
who do not draw salaries. 

I speak of them as an outsider, although as head of 
an Association law school, I am ex-officio a member 
of the American Law Institute which has charge of 
the work. Circumstances which need not be elaborat- 
ed have kept me from attending a single meeting of 
the Institute. I am astranger to its atmosphere. And 
in this there is a certain advantage. I am not hypno- 
tized by its atmosphere. Atmosphere is a potent thing. 
It almost is mob mindedness. Individual judgment is 
impaired and submerged. 

I once heard a professor at a round table discussion 
of Equity. He took for granted that no one present 
thought a separate course in Equity Pleading need 
be taught. He took too much for granted, for I was 
there. Equity Pleading, I am sure, is as important as 
Equity, because you can’t assert Equity without it and 
what you can’t assert is useless. 

As a practical proposition, I am not sure just how 
much value the Restatements are going to have. No 
one knows, but some have great faith. Circuit judges 
are bound to follow the Supreme Court and the Su- 
preme Court reluctantly reverses itself. The Restate- 
ments will be exactly stated, consistent, and phil- 
osophically sound. But the trouble is philosophies 
change. The fellow servant rule, for example, is a 
sound conclusion of individualism. Its abolition is a 
sound conclusion of collectivism, and we have become 
much more socially minded within the last fifty years. 

It’s a little hard to tell just what the Restatements 
are. Some say they are a code and you can’t codify 
living law anymore than you can codify theology. The 
American Law Institute disclaims codification. The 
common law has been stated by the courts and they are 
restating it, giving it more consistent and perfect ex- 
pression, nothing more. Bacon, in his day, restated 
common law. He has no topic of Principal and Agent. 
Blackstone restated common law. He has no topic 


on automobiles. As common law encounters new sit- 
uations, it bursts through its restatements. Nothing 
can be final. And as the public opinion changes, we 
swing towards or away from fault as a basis of lia- 
bility. Now we are swinging away from it. 

Whatever the value of the Restatements, other 
lines of research are being developed which compete 
with them. There is an idea being developed at the 
Law School of Columbia University under the head 
of stare decisis, which practically disregards the opin- 
ion in a case and asks, Given a factual situation, 
what was actually decided? ‘Not the judges’ opinions, 
but which way they decide cases will be the domi- 
nant subject matter of any truly scientific study of 
law,” said Professor Herman Oliphant of Columbia, 
in his address last December as President of the As- 
sociation of American Law Schools. As an example 
of this method, he said that there are “two lines of 
old cases involving the validity of promises not to com- 
pete. They are considered in square conflict. But 
when the opinions are ignored and the facts re-ex- 
amined, all the cases holding the promises valid are 
case of employees’ promises not to compete with their 
employers after a term of employment. All the cases 
holding the promises valid are cases of promises by 
those selling a business and promising not to compete 
with the purchasers. This distinction is not even hint- 
ed at in any of the opinions, but the courts’ intuition 
of experience led them to follow it with amazing sure- 
ness and the law resulting fitted life.” So at least 
Professor Oliphant concluded. 

In another part of his address it would seem that 
Professor Oliphant is alluding to the Restatements 
when he says: “The prospect of lengthy discussions of 
just why ‘a’ instead of ‘the’ was used in the black 
letter of a hornbook does not fire the imagination. 
Nor is there escape in the proposal continually to re- 
state these statements if that be carried on along pres- 
ent lines. Such further restatements will be made 
necessary by exceptions and conflicts which appear 
from time to time. They can be reduced and sub- 
tended only by expanding present generalizations into 
yet larger bubbles of unreality. *** Ahead are the 


mirages of an intellectual dreamland. No new era 
of sound scholarship can have for its principal busi- 
ness the further logical elaboration of present ab- 
stractions.” 


To this sentiment the Yale Law School probably 
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says “Amen,” for it is developing a new idea that may 
be labeled “fact research in law administration.” The 
facts the Yale researchers are after are not the facts 
in a case, as at Columbia, but the facts showing wheth- 
er a rule of law is accomplishing its object. Sta- 
tistics are being gathered in two counties of Connecti- 
cut as to the use of juries, use of attachments, de- 
cisions on procedural points, results in divorce cases, 
and so on. It is found that juries are claimed in 
about one-sixth of the cases, and that a divorce is 
granted in 94 per cent of the suits brought. “The his- 
tory of science,” it is asserted, “has been the history 
of the downfall of common sense assumptions before 
the onslaught of scientific data. The scientific ap- 
proach to the law through the painstaking collection 
of facts as to its practical result seems possible, de- 
sirable, and inevitable.” Such is the essence of the 
Yale conception. 

Professor Redlich, at the time a lecturer at the 
Harvard Law School, naively remarked, “the leading 
American law schools have accepted the leadership 
of the great law teachers of the Harvard Law School.” 
It appears that Columbia and Yale, at least, are mani- 
festing a disposition to kick out of the traces. The 
influence of Harvard is strongly behind The Ameri- 
can Law Institute, and Dean Pound has devised the 
classification and terminology of the Restatements. 
How learning law from the Restatements can be har- 
monized with learning law by the Harvard Case System 
I do not know and I do not care. We always have been 
liberal and practical at the Florida Law School and 
are willing to use any methods that give results. We 
also are willing to endorse any ideas, restatements, 
stare decisis, or fact research that promise better to 
fit law to life. I was unexcited when the Harvard Case 
System stormed the country, and I confess I do not 
see all of the legal salvation in any new ideas devel- 
oped since. Although generally disregarded, the advice 
of Paul is as sound now as when he gave it to the Thes- 
salonians: “Prove all things; hold fast that which is 
good.” 

I suppose no other legal compositions have ever 
been written so slowly and carefully as the Restate- 
ments. Their aim is to overcome by their force and 
excellency of expression. Yet I feel sure that they 
cannot be used as the bases of instruction in law 
schools as textbooks or case books now are used. 

One first notices, perhaps, the extreme terseness 
of the Restatements. Reading them is like reading a 
constitution. It looks easy but proves hard. Learn- 
ing is a process of attaching what we don’t know 
to what we know—a movement from the known to the 
unknown. We must stimulate the known to make it 
grasp the unknown; and the unknown must not be 
too remote from the known. The chasm must be 


bridged, and the facts of a case furnish the best 
building material. “Out of the facts the law arises,” 
and over the fact-bridge the student travels to the 
law—a generalization or a rule. While this reasoning 
justifies the case method, I am not wholly committed 
to it. Everything is relative. The best texts for 
teaching contain a good many facts and a good deal 
of reasoning. It is a business of the teacher to sup- 
ply more. What I am pointing out is that the Restate- 
ments do not have enough facts and enough reasoning 
to be teachable—the life, for instructional purposes, 
has been boiled out of them. The difference between 
the Restatements and a good text may be likened 
to the difference between Robinson’s Elementary Law 
and Blackstone. Blackstone has a flavor, a body of 
fact and reason, that Robinson has lost by distillation. 

The extreme terseness of the Restatements has 
been achieved by hard style; and the law is hard 
enough for a beginner without any additional impedi- 
ment. The Restatements are not the only accurate 
legal commentaries with a hard style. Lord Coke’s 
also had a hard style; and the author flattered himself 
that by their aid a man might hope to attain some 
acquaintance with the common law after the lucu- 
brations of twenty years; a saying that must have 
filled the hearts of the students of the Inner Temple 
with exceeding joy. Students today are as imper- 
vious to a hard style as they were then. Professor 
Goodrich confesses and avoids by saying that the Re- 
statements are not intended to compete with Snappy 
Stories or True Romance. I can assure him that they 
do not compete and what a student doesn’t read he 
doesn’t get. 


A lucid style not so smooth that the thought runs 
off the mind, not so involved that the thought baffles 
the mind, may be an inherent gift, but it is very im- 
portant in a textbook. Bigelow on Bills, Notes and 
Cheques, Burdick on Sales, and Pomeroy on Equity 
(Students’ Edition), for example, are excellent books; 
but it is my experience that they do not give the best 
results in teaching on account of their style. The 
black print propositions in the Restatements often 
are not complete in themselves, but are qualified by 
references to other sections. As many as three ref- 
erences have been made in one black print statement. 
The thought must be held in the mind until by turn- 
ing the pages the qualifications can be found. This 
is far more annoying than Pomeroy’s practice of in- 
cluding the qualifications in the main proposition. 
Separate thought units, first the main proposition and 
then the modifications, are more satisfactory for teach- 
ing purposes. 

All my objections to the style of the Restate- 
ments are based upon the principle of economy of at- 
tention. As Herbert Spencer says: “Regarding lan- ° 
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guage as an apparatus of symbols for the conveyance. 


of thought, we may say that, as in a mechanical 
apparatus, the more simple and the better arranged, 
the greater will be the effect produced. In either 
case, whatever force is absorbed by the machine is de- 
ducted from the result. The more time and atten- 
tion it takes to receive and understand each sentence, 
the less time and attention can be given to the con- 
tained idea, and the less vividly will that idea be re- 
ceived.” No court, or legislature, or institute can nul- 
lify this fundamental psychological law. 

Another objection to the Restatements as the bases 
of law instruction is that differences of opinion, con- 
flicts, are not very fully indicated. Of course, two in- 
consistent propositions can not be the law at the same 
time; and when one undertakes to state the law, he 
must blot one of these propositions out of the picture. 
Restaters are translators who make a consistent whole 
by elimination; and the Italians have a saying that 
the translator always betrays. At dinner in Chicago 
last December I heard a professor comment on a po- 
sition taken in an address by the President of the 
American Bar Association. This position was a po- 
sition that the leading spirits of the Association of 
American Law Schools wanted him to take. They were 
satisfied. “But,” added my informant, “if they knew 
what we were up to, he’d be horrified.” The point ’m 
making is simply this: when the restater or translat- 
or selects one proposition and rejects another, I want 
to know what he’s up to, what his proposition will 
lead to, what social implications it has. And I cannot 
well know when he submerges one proposition and 
the diverse premises and lines of reasoning leading 
to opposite results. 

Restaters have said that they had more trouble 
making a lawyer understand a familiar proposition 
in new terms than in making him understand a new 
proposition. If so, we may question whether the new 
terms exactly express the old proposition. May there 
not be a shade of difference in meaning leading to a 
result more agreeable to the social theories of the re- 
stater? We are told that Lord Coke drew up a mar- 
riage settlement for his daughter. The all-powerful 
and intriguing family of Buckingham into which his 
daughter married must have had the aid of as good 
lawyers and conveyancers as could be found. But 
when, years after the death of Coke, the terms of 
the settlement were spelled out with the labor that is 
required to decipher an Assyrian tablet, it was discov- 
ered to the surprise and admiration of lawyers that 
the title to the estate, after performing various un- 
expected feats, had at last vested in fee simple in the 
right heirs of Sir Edward Coke. 

It is the fear of some that these Restatements also 
will perform unexpected capers. Quite often they do 
not use the familiar language of the courts. This 


makes them hard to understand, hard to test by cases, 
and hard to teach. 

Various objections to using the Restatements as 
the bases of teaching might be urged. It is very in- 
convenient for the discussion of the cases to be in the 
Commentaries and the expression of the law to be in 
the Restatements. As a justice of the Supreme Court 
of the United States has said, it is hardly possible 
to understand the Restatements without the Commen- 
taries. It is not entirely satisfying to know that many 
of the illustrations are not drawn from cases, but 
are suppositions. Were the Restatements [used as 
the bases of teaching, it would necessitate a revision 
of the course of study, since the content of subjects 
in the Restatements will be found to differ from the 
usual content, and courses are dovetailed into a cur- 
riculum according to their content. Moreover, for 
those committed to the case system of teaching, the 
Restatements simply could not be substitutional. 

This brings me to my final objection to the Re- 
statements for teaching purposes. They lay down 
without giving any authorities, and it is often neces- 
sary to know what court decided a case in order to 
understand it and to fix its value. It is desirable to 
know whether a given decision is by a federal court 
or a state court, a civil law court or a common law 
court, a code pleading court or a common law plead- 
ing court, a Western court or an Eastern court, a wet 
court or a dry court, and so on. A race problem case 
may be decided differently by a Southern court than 
by a Northern. A riparian rights case may be de- 
cided differently by a Western court than by an East- 
ern. A labor and capital case may be decided dit- 
ferently in an agricultural state than in an industrial 
one. Trespassing cattle cases are decided differently 
in Florida than in New England. I need not multiply 
illustrations. Judges struggle to make their law fit 
the lite of their jurisdictions. For this reason the 
common law has been stated differently in different 
jurisdictions. Not only out of the facts does the law 
arise, but also out of the environment, the civiliza- 
tion, the philosophy existing when the court declares 
the law. Students are quick to see this; it explains 
things; it makes dark places light. And for this reas- 
on, and many others, it is necessary in teaching to 
have the authorities for the law taught. 

This brings me to a proposition which I hope 1 
may make you see as I see it. You are perhaps going 
to say, “Have your students annotate the Kestate- 
ments with Florida statutes and cases.” It is easier 
to lead a horse to water than to make him drink. 
As a practical proposition, students will not annotate 
what they are not studying and are not qualified to 
annotate what they are studying very well. 

Before answering this question further, however, 
let us get the ideas of the American Law Institute. 
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The so-called Michigan plan of annotation which adds 
local statutes and decisions, as presented by Profes- 
sor Goodrich last year, does not say that the work is 
done by law students.. The work was directed by the 
Michigan Bar Association. It may be inferred from 
a remark of Judge Tuttle that Professor Goodrich 
did it. After much talk and hesitancy the Institute 
by resolution suggested to state bar associations that 
they try by way of experiment the preparation and 
publication of locally annotated Restatements. It is 
clear that the Institute doesn’t want to make the an- 
notations, because the task is too great. It doesn’t 
want commercial firms to make them, because it fears 
they wouldn’t do a good job. It is willing for the 
state bar associations to do it, perhaps with the idea 
of popularizing the Restatements. 

It appears that the main qualifications required 
for the annotating are (1) a knowledge of the nomen- 
clature adopted by the Institute, (2) sympathy with 
the Restatements, and (3) keen judgment. The ob- 
jective is a microscopic residuum of conflict between 
the Restatements and the state law. The form of the 
Restatements being fixed, keen judgment is desired 
to reconcile, if possible, the state law therewith. It 
is thus apparent that law students are not fitted for 
this work. They are not trained researchers; they 
have no knowledge of the Institute’s nomenclature; 
they have not the keen judgment required to hold con- 
flicts to a minimum. 

Also, in the opinion of the faculty, the drawbacks 
to the students themselves in attempting this work 
would outweigh its advantages. It might teach them 


some law they do not now get, as dismissing classes 


to attend a trial might, but at the expense of the 
symmetry and extension of their training. It would 
withdraw their attention from sure things the.” should 
learn to doubtful questions they often would not be 
qualified to consider. It would be like telling first 
year students to try cases in court—it would not be 
practical. And last, but not least, the supervision 
of this work would take more time than the faculty 
have to give, for it would mean the virtual doing of 
the work. Let me, with due humility, make this clear. 
The large faculties of some law schools can do many 
things we cannot do. Last year we had 275 students. 
This year we expect more. Six men cannot run the 
school right and do much of anything else, and we are 
trying to run it right, according to our light. 


Just how the Restatements may be used is not 
yet demonstratable. So little has been written, they 
are yet to be noticed seriously by many. Probably, 
as all human compositions, they will be found color- 
ed by the social theories of their authors. If public 
opinion does not change and run against them, we 
may expect them to gain in influence and authority. 
Where the state law # silent, they probably will pre- 
vail. Where the state law is against them, they will 
make headway. They generally will be consulted by 
lawyers. They will be referred to by law teachers. 
But they will be static and life is change. Let us 
hope that, like the United States Constitution, they 
will stand time well, relieve the law of uncertainties, 


justify the large expenditures of thought and money 
going into their construction, and bring justice nearer 
to us as a fact. 
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A DISCUSSION CONCERNING THE LIEN OF FEDERAL JUDGMENTS IN FLORIDA 


(Paper read at Conference of Local Bar Delegates 
in Orlando, November 10, 1928, by William T. Stockton, 
of the Jacksonville Bar) 


The decision in 1927 of Rhea v. Smith, 274 U. S. 
434, 71 L. Ed. 1137, has caused a tremendous amount 
of study and discussion throughout the United States. 
Particularly has it created an acute situation in our 
own state. There have appeared three articles upon 
the subject published in our State Bar Journal, re- 
spectively in the issues of December, 1927, and Jan- 
uary and February, 1928. Many and diverse are the 
views entertained by eminent counsel as to the po- 
sition in which Florida actually finds itself. 

Very naturally the decision caused the title in- 
surance companies considerable study. The New York 
Title & Mortgage Company, through its solicitor, 
George S. Parsons, has published a pamphlet entitled 
“The Lien of Federal Court Judgments in the Various 
States of the Union.” The conclusion of this pamphlet 
is rather astounding. It concludes that there are 
twenty-three states, including Florida, in which the 
necessary legislation to secure conformity has not been 
adopted. With respect to our own state, we do not 
concede that the matter is so simple as Mr. Parsons has 
stated it. 

But the question, to be understood, should be con- 
sidered, not only in the light of its history, but also 
in the light of an analysis of the Act of Congress of 
1888, which is at the basis of the matter, and in light 
of an analysis of Rhea v. Smith itself. 

In 1849 Mr. Justice McLean handed down a de- 
cision in the case of Massingill v. Downs, 7 How. 760, 
12 L. Ed. 903. For many decades this decision was re- 
garded as the fountain-head of the rule therein set 
forth as follows: 


“In those States where the judgment on the 
execution of the State court creates a lien only 
within the county in which the judgment is en- 
tered, it has not been doubted that a similar pro- 
ceeding in the Circuit Court of the United States 
would create a lien to the extent of its jurisdiction. 
This has been the practical construction of the 
power of the courts of the United States, whether 
the lien was held to be created by the issuing of 
process or by express statute. Any other con- 
struction would .materially affect, and in some 
degree subvert, the judicial power of the Union. 
It would place suitors in the State courts in a 
much better condition than in the federal courts.” 

In 1887 our own Supreme Court followed this rule, 
Wade v. Doyle, 23 Fla. 90. Our Court therein decided 


“That state statutes requiring judgments to 
be recorded in the county in which the land lies 


have no effect upon a lien of a judgment of the 
United States courts.” 

It must be remembered that at the time of this de- 
cision the Act of Congress of 1888 had not been passed 
and that even if it had, there was no provision in our 
state statutes allowing federal judgments to be re- 
corded in the different counties. 

In this state of the law, Congress passed an Act 
on August 1, 1888, now to be found in U. S. Comp. 
St. 1916, Sec. 1606; 4 Fed. Stat. Ann. (2nd Ed.) 608; 
Chapter 729 Stat. at Large 357; and in U. S. Code, 
Tit. 28, Sec. 812. The Act itself originally contained 
three sections. Later there was an amendment of the 
third section, and still later it was repealed. Section 
1 of the original Act remains in force and that is all 
with which we are concerned. 

Briefly, this Act of Congress provided that fed- 
eral judgments,—decrees also are included in _ this 
terminology,—shall be liens throughout a state in the 
same manner and to the same extent and under the 
same conditions only as if such judgments had been 
rendered by a court of general jurisdiction of that 
state. In other words, Congress did not give up its 
rights to fix the terms and conditions of a federal 
lien, but affirmatively enacted that liens of federal 
judgments should be in exactly the same category as 
the liens of judgments of state courts of general juris- 
diction. It made no difference what a state should 
enact as to the lien of its own judgments, that same 
thing was true of federal judgments. The Act con- 
tained a proviso that this rule should not be applicable 
under certain conditions, and we will deal with that 
proviso later. The main rule is as stated and ap- 
plies to every state, unless the proviso has not been 
complied with. 


- The first case in the federal courts to consider the 
question after the passage of this Act of Congress 
was Dartmouth Sav. Bk. v. Bates, 44 Fed. 546, decided 
in 1890. This case is frequently cited, and it is, there- 
fore, important to know what this case held. Kansas 
had passed an Act which was obviously intended to 
comply with the proviso of the Act of Congress. The 
question arose whether it had done so. In deciding 
that it had, the court stated as follows: 


“The first clause of the Act.places judgment 
liens in a Federal Court on the same footing in 
all respects as a judgment lien in a State Court of 
general jurisdiction. But the power of Congress 
was not adequate to the task of extending the ter- 
ritorial operation of a judgment lien in the mode 
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provided by State laws for a judgment in the State 
Court. ***Congress could not make it obligatory 
on the State Clerks to docket and enter a judgment 
of a Federal Court on their records. But it was 
entirely competent for the State to require the 
Clerks to perform this service and the proviso 
in Section 1 of the Act declares, in legal effect, 
that where the laws of a State provide for dock- 
eting in the Clerk’s offices or other offices, the 
judgments of Federal Courts in the same manner 
that judgments of their own Courts may be dock- 
eted, then, and not before, the territorial extent 
(in all other respects they were already the same) 
of a lien of a judgment in a Federal Court in that 
State shall be the same as that of a judgment in 
the State Court.” 

The next case dealing with the question was 
Cooke v. Avery, 147 U. S. 375, 37 L. Ed. 209, decided in 
1893. Mr. Chief Justice Fuller, after considering the 
general question, made the following statement: 

“There was no law of Congress, however, prior 
to August 1, 1888, which expressly gave a lien to 
the judgments of the courts of the United States 
or regulated the same, but on that day an Act 
was approved, which made such judgments liens 
on property throughout the state in which ‘the 


Federal courts sat, in the same manner and to 


the same extent and under the same conditions 
only as if rendered by state courts.” 

Up to this time Florida had no special act passed 
with respect to the Act of Congress of 1888. However, 
in 1895, Chapter 4399 became a law. That Act ex- 
pressly authorized Clerks of the Circuit Courts to 
record transcripts of federal judgments. The essence 
of this statute was carried forward into General Sta- 
tutes of 1906 as Section 1831 and later appeared in 
Revised General Statutes as Section 3076. This Act 
of 1895 was obviously meant for compliance with the 
Act of Congress in question. For thirty years it was 
generally conceded that the Act was sufficient and that 
a federal judgment was a lien in no other county ex- 
cept where rendered, unless a certified copy was re- 
corded in that other county. We have never heard that 
this conclusion was questioned before the Rhea v. 
Smith decision, except in one case in the Northern 
District of Florida about fifteen years ago. In that 
suit Judge W. H. Baker, of the Jacksonville bar, con- 
tended for the conclusion above stated and was suc- 
cessful against a most skilled practitioner. Although 
a considerable sum was involved the case was not ap- 
pealed. Lawyers almost universally continued to pass 
on titles upon the theory that Florida had complied. 

The theory of the Act of 1895 is plain. It accepts 
the view that Congress expressly enacted what the lien 
of federal judgments should be and that the Act should 
not be applicable unless the proviso of the Act was 


complied with. The proviso was merely, so the theory 
of our 1895 Act runs, that whenever a state required 
anything more to be done to effect a lien, then if the 
state expressly authorized the same thing to be done 
with respect to federal judgments, the Act of Congress 
should be applicable. The only thing required in Flor- 
ida to be done to make a judgment of our Circuit Court 
a lien in another county outside of the one where ren- 
dered was that a certified copy should be recorded in 
the other county. The Act of 1895 therefore express- 
ly authorized the record of federal judgments in this 
same manner. Thus runs the theory of our Act of 
1895. It seems to us that it is plain and fully sus- 
tained by all authorities. 

There probably never would have been any question 
as to the sufficiency of our Act of 1895 except that 
in 1925 our legislature passed another Act known as 
Chapter 10166: 

“Judgments and decrees recovered in the fed- 
eral courts in the State of Florida shall only create 
liens against the real estate of the defendant when 
a certified copy of such judgment or decree is 
recorded in the foreign judgment docket of the 
county wherein the real estate of the defendant 
is situated.” 

If full effect could be given to this statute, it would 
provide a different rule for the lien of federal judg- 
ments and the lien of judgments of our Circuit Court, 
which is our court of general jurisdiction. Obviously, 
a state has no power to provide a different rule. The 
only thing a state can do is to legislate concerning its 
own judgments and whatever rule they provide the 
same rule will apply to federal judgments, provided 
only that if something more has to be done, than the 
mere rendition of the judgment, then the same thing 
must be authorized to be done for the federal judg- 
ment. 

Our Act of 1925 seems to have caused no comment 
until the decision of Rhea v. Smith. As soon as the 
news of that case came to Florida, immediately the 
question became acute. 

Shortly after this time a case involving the ques- 
tion came before U. S. District Judge Grubb in ‘l'am- 
pa. We do not know what the argument was, but 
at any rate the decree held that a federal judgment 
in Florida was a lien throughout its district. There 
was no opinion and the case was not appealed. U. S. 
Dist. Judge Grubb, upon the question being put to 
him by letter, stated that he did not remember the de- 
cision well enough to comment on it, in the absence of 
the record. It seems, therefore, likely that the question 
was probably not fully argued. If the Act of 1925 


and Rhea v. Smith were the only two authorities cited, 
the decision could not have been otherwise. The Act 
of 1925 does not even expressly permit the recording 
of federal judgments. It is obviously not a compliance — 
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with the requirements of the Act of Congress. On the 
other hand, under the circumstances the decision in 
this Tampa case can hardly be cited as authority. 

The whole purpose of this paper is to point the 
way to desirable legislation. To arrive at satisfactory 
conclusions, we must first analyze Rhea v. Smith and 
the Act of 1888. Let us take the Act first. As set 
forth in Fed. Stat. Ann. (2nd. Ed.) 698, Sec. 1, reads: 

“That judgments and decrees rendered in a 
circuit or district court of the United States with- 
in any State, shall be liens on property throughout 
such State in the same manner and to the same 
extent and under the same conditions only as if 
such judgments and decrees had been rendered 
by a court of general jurisdiction of such State: 
Provided, That whenever the laws of any State 
require a judgment or decree of a State court 
to be registered, recorded, docketed, indexed, or 
any other thing to be done, in a particular man- 
ner, or in a certain office or county, or parish 
in the State of Louisiana before a lien shall attach, 
this act shall be applicable therein whenever and 
only whenever the laws of such State shall auth- 
orize the judgments and decrees of the United 
States courts to be registered, recorded, docketed, 
indexed, or otherwise conformed to the rules and 


requirements relating to the judgments and de- — 


crees of the courts of the State.” 

The Act itself is very carefully drawn. First, it 
lays down the broad general rule that federal judg- 
ments shall be liens in the several states just as if 
they had been rendered by the courts of gen- 
eral jurisdiction of such states. In Florida that means 
our Circuit Courts. In other words, whatever a par- 
ticular state provided as to the liens of its judgments 
of courts of general jurisdiction the same rules were 
to be in effect for federal judgments. Thus, whatever 
Florida enacts as to the lien of its circuit court judg- 
ments the same rule shall be true of federal judgments. 

But Congress could easily see that the different 
states frequently made rules for recording or doing 
something additional in order for the lien of state 
judgments to attach. Now Congress has no power 
to require any state to permit the recording or addi- 
tional thing to be done for federal judgments. That 
is solely within the power of the states. 

While Congress could not require a state to permit 
the recording or additional thing to be done to federal 
judgments, it could provide that unless express per- 
mission was given by a state, the general rule indicated 
by this Conformity Act of 1888 should not apply. This 
is exactly what was done. 

After setting forth the general rule, Congress then 
provided that if any state required any recording 
or additional thing to be done then before the Act 
should apply that state should also expressly authorize 


for the federal judgments such recording or addition- 
al thing to be done. 

Thus the Act resolves itself into two main parts: 
(1) the enactment of the general rule; (2) the condi- 
tion necessary for application. The condi- 
tion itself does not apply unless there is some state 
requirement for recording or additional thing to be 
done. If there was nothing of this kind, then the whole 
proviso would disappear and the main rule would op- 
erate, but if there was a state requirement of record- 
ing or something additional to be done before the lien 
of a state judgment attached, then the main rule is not 
to operate unless the state expressly authorizes the re- 
cording of the federal judgment, also, or whatever 
other additional thing is to be done. 

The proviso does not necessarily require any state 
action whatsoever. If, for instance, the lien of a judg- 
ment of a court of general jurisdiction upon rendition 
should extend throughout the state and nothing more 
was required, similarly, the lien of a federal judgment 
would extend throughout the state on rendition. In 
this illustration there is nothing more required by the 
state. Therefore, the proviso would have no applica- 
tion and the main rule would apply. 

Examining the various publications of Section 1 of 
this Act of 1888, we find that it appears mostly in 
one sentence with a colon and “provided that” sep- 
arating the main rule from the proviso. In the U. S. 
C. A. there is a period after the statement of the main 
rule. The proviso starts off without any “provided 
that”. There is no other difference to be inferred 
therefrom except only that the meaning thus appears 
more clearly. The proviso to be fully understood must 
be examined in detail. 

It will be noted that five different things are con- 
templated as possibly being required by a state before 
the lien of its own judgment may attach, as follows: 
(1) registration, (2) recording, (3) docketing, (4) 
indexing, (5) “or any other thing to be done’. Ob- 
viously, the intention is to cover all the known dif- 
ferent kinds of state requirements with a general in- 
clusion to cover any extra or new requirements. At 
any rate, if a state requires any of these five things 
to be done for its own judgments, then the state must 
authorize the same one of these five things to be 
done for federal judgments. If it does, the Act ap- 
plies, and if not, the Act does not apply. In other 
words, if a state requires that a state judgment in 
order for a lien to attach must be registered in a par- 
ticular way, then that state must expressly authorize 
a federal judgment to be registered in the same way. 
If it does, the Act applies, and if it does not, the Act 
does not apply. 

Now, in Florida the only thing that is required 
for a judgment of the Circuit Court to be a lien 
throughout the state is that a certified copy of same 
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must be recorded in the Foreign Judgment Book in 
every county in the state except the one in which 
rendered. Thus, if Florida should expressly author- 
ize a certified copy of a federal judgment to be re- 
corded in the Foreign Judgment Book in every other 
county of the state, the Act would apply. Then a 
federal judgment would be a lien outside the County 
where rendered only if recorded as authorized. 

If a state requires neither that a state judgment 
be registered, recorded, docketed or indexed, but does 
require any other thing to be done, then that state 
must expressly authorize the same thing to be done for 
federal judgments so as to provide conformity to the 
rules and requirements relating to the judgments and 
decrees of the courts of that state. In Florida there 
is nothing else required but recording. We are not, 
therefore, concerned with this fifth category of extra 
things. 

The Act of 1888 is in its essence most cordial and 
good-natured. It says that the lien of federal judg- 
ments is to be exactly the same as the lien of state 
judgments of courts of general jurisdiction, whatever 
is provided. The only condition attached to this good 
nature is that whatever extra machinery a state re- 
quires to effect the lien of a state judgment that 
state shall authorize the same machinery to be placed 
at the disposal of the federal judgments. Now, a 
state may fail to provide that its own machinery shall 
be placed at the disposal of federal. judgments. If it 
so fails, the Act does not apply, but a state has no 
power to discriminate against federal judgments or 
make any rules whatsoever for the lien of federal 
judgments except indirectly by laying down the rules 
for its own judgments. The state never had any such 
power before the Act of 1888, nor has it had any such 
power since that Act. 

If a state attempts to pass any law to discriminate 
against a federal judgment, the law has no effect. 
It is passed contrary to the fundamental law. The 
national government has the right, and does, settle 
the rules for the federal courts and its judgments. The 
state may not in any way change those rules, excepting 
insofar as the change is expressly permitted by an 
Act of Congress. Now the Act of 1888 does not per- 
mit a state to do anything different with a federal 
judgment than it does with a state judgment. In fact, 
it does not permit the state to say anything about 
the lien of a federal judgment at all, but only to leg- 
islate concerning the lien of its judgments of general 
jurisdiction. Thus, indirectly, it does affect the lien 
of a federal judgment, but only indirectly. If a state 
passes a law which in terms attempts to discriminate 
against a federal judgment, it is without any author- 
ity of Congress, and, therefore, will not be enforced. 
It would be futile and the attempt of no avail. The 
excessive authority assumed would be declared of no 


effect. It would be unconstitutional and void ab initio. 

The Act of 1888 is not concerned with the motives 
of states or even with their attempt to do an unwar- 
ranted thing. No state legislature can discriminate © 
against a federal judgment and its lien. Federal courts 
under the Constitution are the creatures of Congress, 
not of the states. The Act of Congress ignores all 
attempts at discrimination. They merely fall by the 
wayside. It is concerned, however, with having equal 
machinery so that a federal judgment can be in the 
same category with judgments of courts of general 
jurisdiction. That done, the Act of Congress is satis- 
fied, and the main rule prevails. 

The United States Constitution, Art. III, Sec. 1, 
provides for a Supreme Court and such inferior courts 
as Congress may establish, while Art. I, Sec. 8, gives 
Congress power to pass all necessary laws for carry- 
ing into execution all powers vested in the United 
States. The Judiciary Acts of 1789 provided for the 
rules and processes in federal courts. The Process Act 
of 1828 further defined matters. Thus federal courts, 
their rules and processes, even to the territorial lien 
of its judgments, are governed by the Constitution of 
the United States and the Acts of Congress passed in 
pursuance thereof. If any doubt remains, we refer 
to Wayman-Southard, 10 Wheat. 1, 6 L. Ed. 253, in 
which Mr. Chief Justice Marshall, considering the Con- 
stitution, held that there was no doubt whatever but 
that Congress had full power to carry into execution 
all the judgments of the federal courts. If this is so, 
state legislation on the subject must be unconstitution- 
al. 

Our analysis of the Act of 1888 may then be sum- 
marized as follows: That the Act sets forth a main 
rule; that this rule is that federal judgments shall 
have the same lien as the state provides for its judg- 
ments of courts of general jurisdiction, whatever they 
may be; and that the Act is applicable without further 
ado unless a state requires something more to be done 
for the lien of a state judgment to attach, and that 
if something more is thus required to be done, then 
the state must also provide that the same thing shall 
be authorized for federal judgments, and that if under 
these circumstances the state does provide the same 
thing, the Act applies and the main rule is in effect. 

We are now ready to examine the Rhea v. Smith 
case. The exact point involved was whether a fed- 
eral judgment was, upon its rendition, a lien in the 
county where rendered without further action. Three 
sections of the Missouri statutes were involved. Sec- 
tions 1555 and 1556 provided that judgments rendered 
by any court of record should on the day of rendi- 
tion become liens throughout the county where ren- 
dered. Section 1554 provided that federal judgments 
and judgments of certain high state courts should be 
liens upon filing transcript with the Clerk of the Cir- - 
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cuit Court. No transcript of the federal judgment in- 
volved in this case had been filed. The decision was 
that, nevertheless, the federal judgment was a lien. 
What was the reasoning of the distinguished Chief 
Justice who wrote the opinion? 

In the first place, he held that the conformity re- 
quired should obtain between the circuit courts and 
not between the high state courts. Therefore, we shall 
hereafter refer to the circuit courts in place of using 
the longer phrase of courts of general jurisdiction. 
This will help to clarify the situation for the circuit 
court in Florida occupies the same position as it does 
in Missouri. 

The opinion after statement of the facts and a few 
references cites Massingill v. Downs, supra. We have 
already seen that this case is recognized as the foun- 
tain-head for the rule that a federal judgment lien 
extends throughout its district. As pointed out, this 
rule continued until the Act of 1888. The opinion then 
sets forth that Act in full. 

Next, the opinion proceeds to set forth the three 
sections of the Missouri statutes. It then proceeds 
to state that Congress intended to change the other 
rule, but 

“only in those states which passed laws making 
the conditions of creation, scope and territorial 
application of the liens of federal court judgments 
the same as state court judgments.” 

This is practically true, but a rather dangerous 
statement of the effect of the statute. Full force must 
be given to the word “conditions”, or otherwise the 
meaning will be entirely lost. In other words, if a 
state makes the conditions the same, the Act shall be 
effective. It does not mean that a state must pass laws 
making fhe creation, scope and territorial application 
of liens of federal judgments the same as of state 
judgments. The meaning is merely that the condi- 
tions of these things must be the same. Thus, all the 
state can do is either to make the conditions the same 
or fail to do so. Failure in making the conditions the 
same will result in the Act not operating, while mak- 
ing the conditions the same will result in the Act ap- 
plying. State action attempting to put an additional 
burden upon federal judgments not put upon its own 
judgments is merely ineffective and of no avail. All 
this is necessary to be pointed out, because many in 
reading the decision have failed to grasp the meaning 
of the word “conditions’”’. 

The opinion, after stating the rule just quoted, 
which carries the germ of the decision, proceeds to 
apply it to the Missouri statutes. It continues that if 
effect is given to those statutes, a federal judgment 
cannot be a lien in the county where rendered unless 
a transcript is filed. Does not this utterance quite 
overlook the rule of decision of Metcalf v. Watertown, 
153 U. S. 671, 38 L. Ed. 861? In that case Mr. Chief 


Justice Fuller had before him the statutes of limita- 
tion of Wisconsin. The words of those statutes ap- 
peared to say that ten years was the bar “upon a 
judgment ** of any court of the United States”, while 
it was twenty years “upon a judgment ** of any court 
of record of this state.” 

Pertinent excerpts from that decision are: 

“We are not obliged to take those words literally 
but they are open to construction.” 

And: 

“The true rule for construction of statutes 
is to look to the whole and every part of the statute 
and the apparent intention derived from the whole 
to the subject matter to the effects and conse- 
quences and to the reason and spirit of the law, 
and thus to ascertain the true meaning of the leg- 
islature, though the meaning so ascertained may 
sometimes conflict with the literal sense of the 
words.” 

By application of these rules the conclusion was 
reached that ‘‘any court of record of this state” includ- 
ed United States courts held within the state and the 
twenty-year rule applied. The opinion held that the 
Supreme Court could not attribute to Wisconsin any 
desire to discriminate against United States judg- 
ments. 

If this rule of interpretation had been applied, Sec- 
tion 1555 of the Missouri statutes would have been 
construed to include Uuited States judgments, es- 
pecially as the Supreme Court ought not to imply any 
desire to discriminate. Perhaps the reasoning of Mr. 
Chief Justice Fuller may not be applicable, but we 
think it is. 

The opinion in Rhea-Smith next deals with the de- 
cision of the Supreme Court of Missouri. That court 
had taken the position that the difference between the 
requirements for federal judgments and for circuit 
court judgments was so slight that there was no dis- 
crimination. This very properly was answered by 
saying that the conformity required should obtain as 
between the circuit courts and not with respect to the 
higher state courts. The word “conformity” is again 
used, but again passed over without any definition. 
Approximate conformity is held insufficient and this is 
illustrated. The reasoning is beyond dispute. 

Then ensues a discussion of Jackson Light & Trac- 
tion Company, 269 Fed. 223, to the effect that in 
Mississippi conformity existed. So far as goes the 
statement in the opinion, there is no doubt about it. 
Examination of the cited case shows that as to both 
judgments of state and federal courts enrollment is 
required, but that a state judgment when enrolled be- 
comes a lien dating back to rendition but—by the 
words of the Mississippi statutes—federal judgments 
do not date back. Now, either a federal judgment 
upon enrollment, in spite of the apparent favor to the 
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state judgments, becomes a lien from rendition or 
the Act is not in conformity. The Supreme Court un- 
questionably approves the cited decision. We must, 
therefore, conclude that the federal judgment in Mis- 
sissippi upon its enrollment similarly became a lien 
dating back to its rendition. The opinion does not 
state this, but if the state has conformed, the main 
rule of the Act is bound to apply that the lien of the 
federal judgment shall be the same as that of the state 
judgment, and this rule, therefore, in Mississippi re- 
quires a relation back. The case actually decided was 
that enrollment within twenty days of all judgments 
being required, and the federal judgment rendered 
not being enrolled in that time, was not a lien at all. 

Again discussing the Missouri opinion with regard 
to the arguments based upon the repeal of the addi- 
tional section of 1888, the opinion disposes of those ar- 
guments and continues: 

“It is the inequality which permits the lien in- 
stantly to attach on the rendition of the judg- 
ment without more in the state court which does 
not so attach in the federal court in the same 
county that prevents compliance.” 

Is this conclusion well grounded? The only thing 
which can prevent compliance is the falure of a state 
te permit the same thing to be done for a federal 
judgment as is required to be done for a state judg- 
ment before the lien attaches. The state cannot and 
never did have, either before or after the Act of 1888, 
the power to do anything to prevent the lien of a 


federal court judgment from attaching in the county . 


where rendered if nothing more was required for 
a state judgment for its lien to attach in the county 
where rendered. Before 1888 the lien attached on 
rendition, not only in its home county, but throughout 
the district. After 1888 this rule continued unless the 
Act of that year applied. Now, if the Act applies, 
the lien of the federal judgment is upon the same con- 
ditions only as the lien of the state judgment. There- 
fore, if the state judgment requires nothing more to 
be done for a lien to attach in the county where ren- 
dered, no thing more needs to be done for a federal 
judgment lien to attach. 

The opinion in Rhea-Smith concludes that as the 
Missouri statutes do not secure the needed conformity 
the lien of a federal judgment in Missouri attaches 
throughout the district. This overstates the require- 
ments of the case. The only actual question before 
the court was whether the federal judgment was a lien 
in the county where rendered without any transcript 
being filed in that county with the clerk of the circuit 
court. The irreducible minimum of the decision is 
merely that the federal judgment in question was a 
lien in its home county without further recording. 
The case may properly be quoted as authority for that 
conclusion and for no more. The rest is obiter dicta. 


Our conclusion is that the ratio decidendi of the 
opinion is, therefore, not well grounded, though the de- 
cision and what is necessarily involved in it is correct. 

We do not have before us all of the provisions 
of the Missouri statutes, but being limited to the three 
shown in the opinion, and basing our conclusion only 
upon those, it may well be said that the Missouri sta- 
tutes do not permit the application of the Act of 1888. 
We can just as well conclude that the Act applies. It 
is clear that the Missouri statute provides what shall 
be the lien of its judgments of courts of general juris- 
diction in the county where rendered, but nothing is 
shown as to any other requirement for other counties 
as to such judgments. In other words, so far as the 
quoted Missouri statutes are concerned, the rule for the 
lien, of its circuit court judgments in its home county 
is shown, and nothing else is shown to be required. 
Therefore, the Act of 1888 may be said to apply be- 
cause there is nothing more shown to be done in Mis- 
souri to effect a lien for a judgment of its circuit 
courts. Therefore, nothing is required to be done for 
federal judgments. Then the main rules applies. 
Section 1554, so far as it attempts to require the record 
of a federal judgment in the county where rendered, 
is just nugatory and has no bearing at all. 

Altogether our conclusion is that the opinion in 
Rhea v. Smith is quite unsatisfactory. 

Let us now proceed to consider what Florida should 
do. There are several sections of our Revised General 
Statutes in point. 

“2802. Every judgment at law (and decree 
in equity) which shall be entered in any of the 
circuit courts of this State shall create a lien and 
be binding upon the real estate of the defendant 
in the county where rendered.” 

“2803. Such judgments and decrees shall cre- 
ate a lien upon the real estate of the defendant 
situated in any other county than the one in which 
the same shall have been rendered, when a cer- 
tified transcript of the said judgment or decree 
shall have been recorded in the county in which 
the real estate so sought to be bound may be 
situated.” 

“3076—He shall keep:*** A Record of For- 
eign Judgments in which he shall enter all trans- 
cripts of judgments in other counties of the State, 
and of judgments of county courts, county judges 
and justice of the peace courts, and judgments 
and decrees of the United States courts held in 
this State.” 

We have stated that several articles upon the sub- 
ject have been printed in our Florida State Bar Jour- 
nal. The first article by Messrs. Lowenstein and 


White, of the West Palm Beach bar, after a most com- 
plete consideration of the matter, appears to conclude 
that the better remedy would be to amend R. G. S. 
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2802. They point out Section 3076 and raise the ques- 
tion whether it sufficiently complies with the Act of 
Congress, but they do not conclude it. We differ with 
this first article only in the conclusion which they 
seem to have in mind that it is necessary for our state 
to provide expressly that the recording of a federal 
judgment shall effect a lien. We think that the state 
has no business with any such enactment. The only 
thing the state can do is to provide what shall be the 
lien of its own Circuit Court judgments and set up 
equal machinery for indexing and recording, etc., for 
federal judgments. 


Next is the article by Mr. Gray, of the Orlando bar. 
This article appears to overlook the Act of 1895 now 
carried forward as R. G. S. 3076. If this part of our 
law was non-existent, we think unquestionably the 
conclusions of Mr. Gray absolutely correct. 


The third article is by Judge W. H. Baker, of our 
Jacksonville bar. The burden of his paper is that the 
Act of 1925 is unconstitutional and was void from its 
beginning and that the Act of 1895 as carried forward 
in R. G. S. 3076 has remained our law. This article 
states the real underlying principle of the Act of Con- 


gress of 1888. If his conclusion is correct that the 
Act of 1925 is unconstitutional, then it will follow as 
a matter of course that Florida is in the group of con- 
formity states, and a federal judgment here is a lien 
only in the county where rendered, unless a certified 
copy is recorded elsewhere. Some have disputed the 
conclusion of Judge Baker that the Act of 1925 is un- 
constitutional. We cannot see the force of their argu- 
ment. Certainly our Act of 1925 is not permitted by 
the Act of Congress of 1888 and that is the only Act 
which did permit any state legislation with respect 
to federal judgments. If the Act of 1925 is beyond 
the permission of the Act of Congress, it is certainly 
inoperative, and what else can it be but unconstitu- 
tional? 

Undoubtedly there is much difference of opinion. 
One thing almost clear is that the Act of 1925 should be 
repealed. Some think it is not necessary, but admit 
that it would do no harm. The repeal being effected, 
we have two courses before us: one is to amend Sec- 
tion 2802 and Section 2803 to expressly include fed- 
eral judgments; the other course is merely to reenact 
the principles of 1895. We ourselves are of the opinion 
that the latter course is entirely sufficient. 
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THE ANSWER IN CHANCERY UNDER 
THE STATE PRACTICE 
By Edward McCarthy, Jr. 


PART I. 


What is a “Responsive” Answer? 

(Italics throughout have been supplied.) 

The Florida State chancery practice has been large- 
ly influenced by the federal equity practice. The 
Chancery Practice Act of 1828 (Sec. 3132 R. G. S. 
1920), as we have seen, makes the federal equity rules 
applicable to State practice in the absence of provisions 
of the law or rules of practice of this State. This stat- 
utory provision, it has been held, is ambulatory and 
has the effect of making all federal equity rules sub- 
sequently promulgated by the U. 8. Supreme Court, 
provided, of course, such federal rules would otherwise 
be applicable. Kahn vs. Weinlander 39 Fla. 210, 22 
So. 653; Farrell v. Forest Investment Co. 73 Fla. 191, 
74 So. 216, 1 A. L. R. 25. 

As we have seen, the state practice in Florida of 
expressly waiving answer on oath prior to the promul- 
gation of the new federal equity rules in 1913, was 
authorized by the old 41st federal equity rule as 
amended (Kahn v. Weinlander, supra); and subse- 
quent to that date there was no authority for express- 
ly waiving answer on oath (Farrell v. Forest Invest- 
ment Co., supra) until the enactment of Ch. 7356, Acts 
of 1917 (now Sec. 3136 R. G. S. 1920) Johnson v. 
Sumner, 82 Fla. 377, 90 S. 171. 

Farrell v. Forest Investment Co., (supra) not only 
holds that the new federal equity rules abrogated the 
previous provision authorizing waiver of answer on 
oath, but it expressly holds also that the allegations of 
an answer on oath which are responsive to the bill are 
evidence for the defendant which the complainant 
must overcome by evidence of greater weight than the 
testimony of one witness. Such has been the repeated 
declaration of the Florida Supreme Court, and there 
can be no doubt that the rule of Marshall and Story is 
the rule in Florida. 

- We have seen that the old English chancery rule 
and the rule of Marshall and Story are different, de- 
pending upon the meaning given to the term “respon- 
sive”; that, while under the English rule the answer 
is not evidence, under the American rule it is evidence 
in the defendant’s favor if “responsive”. We have also 
suggested that the term “responsive” as applied to 
the allegations of an answer means that the effect of 
such allegations is positively to deny one or more mater- 
ial allegations of the bill. If this be the true meaning of 
the term “responsive”, then there is in the final anal- 
ysis no practical difference between the old English 
chancery rule and the American rule, and the only 
effect of a responsive answer on oath is to increase the 


complainant’s quantum of proof necessary to sustain 
the burden, but not to shift the burden of proof, now 
to force the complainant to prove more facts than 
he has alleged in his bill. The question, then, is, 
what is a “responsive answer” in Florida chancery 
practice. 

This question seems to be one of great practical 
importance, judging from the number of chancery 
cases which are submitted on the pleadings without 
taking testimony. What is and what is not responsive 
in the answer is of no moment when the case is heard 
on bill and answer before the time for taking testimony 
has expired, because in such case all the allegations 
of the answer (whether responsive or not, and whether 
the answer is sworn or unsworn) are taken as true. 
Goodwin v. Phifer, 51 Fla. 441, 41 So. 597; Garrison 
v. Parsons 45 Fla. 335, 33 So. 525; Lee v. Bradley 
Fertilizer Co. 44 Fla. 787, 33 So. 456; Fletch Eq. Pl. & 
Pr. (1902) p. 697. For the present therefore, hearing 
on bill and answer before expiration of time for taking 
testimony may be dismissed from consideration. A 
hearing on bill and answer after time for taking tes- 
timony has expired is now equivalent to a hearing on 
bill, answer and replication prior to the adoption Ch. 
6907 Acts of 1915 (now Sec. 3121 R. G. S. 1920, Sec. 
4907 Comp. G. Laws 1927). 

There are at least two Florida cases which might 
lend some support to the view that a “responsive” alle- 
gation in the answer is merely one which is necessarily 
contradictory of a material allegation in the bill. The 
first is the case of Ocala F. & M. Works v. Lester 
(1905) 49 Fla. 347, 38 So. 56, in which it was held, 
as set forth in the headnote, that where the allegations 
of the answer are responsive to the bill, the burden is 
upon complainant to prove by evidence of greater 
weight than the testimony of one witness those allega- 
tions in the bill to which the allegations of the answer 
are responsive. The holding of the court was that the 
complainant had overcome the sworn answer by prov- 
ing the allegations of the bill with evidence of greater 
weight than the testimony of one witness. See 11th 
headnote and language of Judge Shackleford’s opinion 
on page 374. The other-case is Farrell v. Forest In- 
vestment Co. 73 Fla. 191, 74 So. 216, 1 A. L. R. 25, 
decided in 1917. In a well reasoned opinion by Ellis, 


J. it was there said: 

“When the allegations of a bill are met by. a 
responsive answer under oath, the allegations of 
the bill must be supported by the testimony of two 
witnesses, or one witness and corroborating cir-° 


cumstances, otherwise the defendant’s answer will 
prevail and the bill be dismissed.” 

From these expressions of the Florida Supreme 
Court it might seem that the effect of a responsive 
answer on oath is to force the complainant to prove 


- the allegations of his bill by evidence of greater weight 


than the testimony of one witness. In other words, 
that when the complainant sufficiently proves all the 
material allegations of his bill he necessarily disproves 
all the responsive allegations of the answer; *and 
if there still remain not disproved any material al- 
legations of the answer which are unfavorable to the 
complainant they must necessarily be allegations which 
are not responsive to the bill. By this reasoning we 
might arrive at the conclusion that an allegation 
responsive to the bill is one which is necessarily dis- 
proved by sufficiently proving all the material allega- 
tions of the bill. This conclusion would eliminate any 
real conflict between the old English chancery rule 
and the American rule as stated by Marshall and 
Story; it is in accord with Judge Story’s view that the 
English rule is merely a statement of the doctrine 
“in another form’; and as we have seen it is in ac- 
cord with expressions of the Florida Supreme Court 
in the two cases last cited. Aside from the authority 
for this conclusion, the immense practical advantage 
of its acceptance would be to set at rest the uncertainty 
that prevails as to what is and what is not responsive. 
Several Florida cases will be examined for the pur- 
poses of seeing whether the view suggested here is 
in harmony with the decisions of the Supreme Court. 
In Southern Life Ins. and Trust Co. v. Cole, 4 Fla. 
359, the bill sought to foreclose a mortgage. The 
answer alleged facts contradicting delivery of the bond 
and mortgage, which allegations were held to be re- 
sponsive. Delivery was a material allegation of the 
bill, and, being denied in the answer it had to be proved 
by evidence of greater weight than the testimony of 
one witness. Mere production of the deeds by the com- 
plainant, and the presumption arising from his posses- 
sion of them was not sufficient. The answer also al- 
leged that there was no consideration. This allega- 
tion was not held to be responsive, and the complain- 
ant was not bound to overcome it by evidence of great- 
er weight than the testimony of one witness. The court 
did hold, however, that the allegation of want of 
consideration cast upon the complainant the burden 
of proving the consideration, not because of any rule 
of chancery practice, but because of the statute 
touching sworn denials of consideration in common law 
pleadings (now Sec. 2664 R. G. 8. 1920). This statute 
was held to apply in chancery by analogy. 
. In Ormond v. Barnard 5 Fla. 528, the bill was filed 
to foreclose a mortgage given to secure a $6,000 bond. 


*The “responsive” allegations dealt with in this 
article excludes those allegations of the answer which 
admit allegations of the bill. 
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The answer alleged facts to establish want of con- 
sideration, illegality of consideration and fraudulent 
representations. The Court held that the allegations in 
the answer regarding the consideration were not re- 
sponsive, that there was no averment in the bill touch- 
ing the consideration, and that these allegations in 
the answer were new matter by way of avoidance. It 
also was held that the allegations of fraudulent repre- 
sentations were not evidence for the defendant but 
matter which the defendant should have proved. It 
is to be observed also in passing that the court ques- 
tioned the correctness of its previous holding in So. 
Life Ins. & Tr. Co. v. Cole (supra) invoking in 
chancery by analogy the statutory rule governing com- 
mon law pleas of want of consideration. 

In Kellogg v. Singer Mfg. Co. 35 Fla. 99, 17 So. 68, 
the bill sought to foreclose a mortgage for $350. The 
answer alleged that the defendant had executed the 
mortgage as a bondsman for complainant’s employee 
and that such employee was not in arrears to com- 
plainant more than $50.00, which amount defendant 
admitted was due and offered to pay. These alle- 
gations did not deny the allegations of the bill and 
the court held that they were not responsive. 

In Milley v. Jones, 40 Fla. 448, 25 So. 275, the 
bill sought to set aside an alleged fraudulent con- 
veyance, alleging that it was made without consider- 
ation. The averments of the answer as to the amount 
of the consideration and the manner of payment were 
held responsive. 

In Ropes v. Jenerson 45 Fla. 556, 34 So. 955, the 
bill sought to quiet complainant’s title, alleging that 
the land was unoccupied and not in the possession of 
anyone against whom ejectment would lie. The answer 
denied these allegations and averred that the premises 
were actually possessed and occupied by defendant 
as a home. These averments were held responsive. 

In Ocala F. & M. Works v. Lester, 49 Fla. 347, 
38 So. 56, the court, without deciding which of the 
averments of the answer were responsive and which 
were not, held that the complainant had sufficiently 
proved the allegations of the bill. 

In Pinney v. Pinney, 46 Fla. 559, 35 So. 95, the court 
said that all the material allegations of the bill were 
denied in the answer, and held that the complain- 
ants had failed to prove the case made by the bill. 

In Mayo v. Hughes, 51 Fla. 495, 40 So. 499, the 
bill was to foreclose a mortgage. The answer alleged 
a consideration in addition to that stated in the bill 
and failure of such additional consideration. This was 
held not responsive, the court remarking that the 
answer failed to deny any of the material allegations 
of the bill. 

In Parsons v. Ramsey 53 Fla. 1055, 45 So. 503, 
the answer in a foreclosure suit alleged payment. 
This was held not responsive, but in avoidance. >: 
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In Braxton v. Liddon, 49 Fla. 280, 38 So. 717, the 
answer in a foreclosure suit alleged that the note had 
been given for fertilizer which was utterly worth- 
less. The court seems to have regarded this defense 
as not responsive, but in avoidance, holding, however, 
that it was sufficient to cast the burden of proof on 
complainant. In this respect the court followed South- 
ern L. I. & Trust Co. v. Cole (supra) invoking by 
analogy the statute relating to the sworn plea of want 


of consideration at common law. Otis v. McCaskill 51 


Fla. 516, 41 So. 458, is to the same effect; also Ches- 
ser v. Chesser 67 Fla. 6, 64 So. 357. 
In McGowin v. De Funiak Springs, 51 Fla. 502, 


41 So. 541, the bill sought to enjoin the town from: 


converting complainant’s land into a public street. 
The answer alleged a dedication of the land. This was 
held new matter and not responsive. 

In Tyler v. Toph 51 Fla. 597, 40 So. 624, the answer 
in a foreclosure suit set up a second agreement and 
breach thereof by complainant. This was held not 
responsive. The same is true of American Securities 
Co. v. Goldsberry, 69 Fla. 104, 67 So. 862. 


In Pittman v. Milton, 69 Fla. 304, 68 So. 658, 
the bill sought an accounting for proceeds of an in- 
surance policy, alleging that the policy was assigned, 
not absolutely, but as security for a debt. The answer 
admitted the debt and that the policy had been given 
as security, but averred that it was thereafter upon a 
settlement assigned absolutely in satisfaction of the 
debt. The averment regarding the subsequent settle- 
ment of course was not responsive. 


In Southern Lumber & Supply Co. v. Verdier, 51 
Fla. 570, 40 So. 676, a creditors bill sought to avoid 
an alleged fraudulent conveyance, alleging that it was 
made without consideration and in fraud of creditors. 
The answer denied the fraud and averred that the 
conveyance was upon a prior consideration and describ- 
ed the prior consideration. The facts alleged in the 
bill and admitted in the answer were that the com- 
plainant obtained a judgment against the defendant, 
and that three days thereafter the defendant con- 
veyed the real estate to his wife, which was all the 
property he owned. The answer alleged that the con- 
sideration for this conveyance was that at a previous 
time when the defendant had desired to convey his 
home place, his wife objected and, in order to induce 
his wife to consent to the sale of the home place, the 
defendant promised his wife that he would turn over 
to her the proceeds of the sale of the property in 
question, and that the conveyance of the property in 
question to defendant’s wife was in fulfillment of 
that promise. The case was heard on bill, answer and 
replication, and a decree was rendered for the de- 
fendant. This was reversed by the Supreme Court on 
the ground that the avernrents of the answer were 


not sufficiently direct positive and unequivocal, al- 
though responsive. 

Watson v. Blair 73 Fla. 255, 74 So. 317, was a 
similar proceeding, and was heard on bill answer and 
replication. The answer setting forth the consideration 
for the conveyance was held responsive. 

The case of Mitchell v. Mason 65 Fla. 208, 61 So. 
579 was a foreclosure suit. This bill as amended al- 
leged that the defendant Mitchell, a prior grantor of 
the mortgagor, claimed an interest in the property al- 
though said Mitchell had previously conveyed by deed 
absolute, and that said Mitchell claimed that his deed 
was intended only as a mortgage. The answer of the 
defendant Mitchell to the bill as amended alleged that 
his deed was intended as a mortgage. The court held 
that this allegation was not responsive to the bill, but 
was new matter which the defendant Mitchell was 
bound to prove by a preponderance of evidence. 

In Griffith v. Henderson, 55 Fla. 625, 45 So. 1003, 
the bill was filed to restrain defendant from cutting 
timber on complainant’s land, alleging that defend- 
ant claimed under a lease which had expired, copy of 
which was made part of the bill. The answer admitted 
all the material allegations of the bill, but averred a 
subsequent deed and connected circumstances claimed 
to support defendant’s right to the timber. These aver- 
ments were held not responsive. And in the connected 
case of Griffith v. Henderson 55 Fla. 618, 45 So. 1008 
the bill omitted any allegation of the basis of de- . 
fendant’s claim, alleging merely complainant’s owner- 
ship and defendant’s operations on the land. The aver- 
ments of the answer setting forth the basis of de- 
fendant’s claim to the timber and turpentine rights 
were held not responsive. 


From this inquiry it appears that the above cases 
are all consistent with the view that a “responsive” 
allegation in the answer is one which directly and 
positively contradicts a material allegation of the bill, 
one which if true would make a material allegation 
of the bill untrue, one which is necessarily untrue if 
all the material allegations of the bill are true. These 
Florida cases, therefore, are in harmony with the con- 
clusion that the complainant is bound to prove only 
the allegations of his bill, and when he has sufficient- 
ly proved the material allegations of his bill, he may 
rest, and any allegations of the answer which are not 
disproved by this evidence are such as must be proved 
by the defendant. 

Unfortunately, there are other Florida cases which 
are contrary to this view. Although the decision of the 
court on the actual facts in Griffith v. Henderson, 55 
Fla. 625, 45 So. 1003, is in accord, it was there said 
in the opinion by Whitfield, J: 


“The admissions in the answer bind the de- 
fendant, the denials in the answer bind the com- . 


plainant, and the new matter in the answer not 
responsive to the bill is eliminated.” 

“The answer admits the title of complainant 
to the land, the cutting and removing of the timber 
by the defendant, and that the defendant claims 
title to the timber and the right to cut and re- 
move it from the land by virtue of the conveyance 
or lease alleged in the bill of complaint. These 
are the essential allegations of the bill of com- 


plaint, and being admitted, required no proof; ° 


and the complainant was entitled to a decree un- 
less the affirmative averments of other matters 
contained in the answer established the right of 
the defendant to cut and remove the timber from 
the land, or unless such averments cast upon the 
burden of disproving them to entitle the complain- 

ant to a decree.” 
The language above quoted and (italicized) under- 
scored was not necessary to the decision of the case; 
but, obiter though it may be, it was deliberately said 
and the statement of the law there made finds at least 
one Florida precedent which may be said to support 
it in Maxwell v. Jacksonville L. & I. Co. 45 Fla. 425, 
34 So. 158. In the Maxwell case the defendant, al- 
though admitting all the essential allegations of the 
bill, was permitted to set forth in his answer a defense 
which he was not required to prove but which the com- 
plainant was required to disprove. The plaintiff sued 
to foreclose a mortgage which had been given in the 
form of a deed absolute, the bill alleging that de- 
fendant had by his written agreement promised to 
pay the sum of $7,300.00, and that the sum of $7,300.00 
was advanced to said defendant. The answer admitted 
every material allegation of the bill, except to deny 
that the sum of $7,300.00 was paid or advanced to the 
defendant, alleging, however, wpon information and 
belief that the complainant had paid out for the use 
and benefit of defendant certain sums the _ exact 
amount of which defendant was unable to ascertain, 
and also alleging upon information and belief that com- 
plainant had charged and taken a seven per cent 
(7%) bonus for the loan in addition to interest. The 
case went to final hearing upon bill, answer and re- 
plication and the late Judge Call rendered a final de- 
cree adjudicating the equities in favor of the com- 
plainant and referring the case to a special master. The 
special master’s report was returned and confirmed 
by the court over defendant’s exceptions. On appeal 
the defendant’s assignments of error were (1) that 
the court erred in entering the final decree settling 
the equities and (2) that the court erred in the de- 
cree confirming the master’s report and ordering sale. 
The report of the case indicates that the master’s 
report showed that there was usury in the transaction, 
and the Supreme Court reversed the decree confirm- 
ing the report and ordering sale. For this reason the 
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decision of the Supreme Court was doubtless correct, 
because usury as a defense may be availed of by the 
defendant, even though not pleaded, where a bill in 
equity prays an account and the account taken shows 
the usury, or when upon reference to a master usury 
appears from the master’s report. (See 22 Encyc. Pl. 
& Pr., 421, 423). The Supreme Court, however, in- 
stead of placing its decision primarily upon this 
ground, placed it primarily upon the ground that the 
decree settling the equities was erroneous because the 
defendant’s sworn answer was evidence in the de- 
fendant’s favor, holding that the allegations in the 
answer setting up the defense of usury were re- 
sponsive to the bill. 

It is to be observed that in Kellogg v. Singer Man- 
ufacturing Company (supra), the court held, in a 
foreclosure suit upon a bond and mortgage, that alle- 
gations in the answer denying the consideration stat- 
ed in the bond were not responsive to the bill of com- 
plaint. That case also was heard upon bill answer and 
replication. Moreover, the answer in that case, like 
the answer in the Maxwell case, alleged upon informa- 
tion and belief that the obligation which the bond and 
mortgage were given to secure was not more than 
a certain figure (which was less than the face of the 
instrument). It was further held in the Kellogg case 
that where such averments were not direct positive 
and unequivocal, they did not even cast upon the 
complainant the burden of proving the consideration 
under the rule adopted in chancery by analogy to the 
statute governing pleas at law. The decision on this 
point in the Kellogg case was reaffirmed in Mayo v. 
Hughes, decided after the Maxwell case. In the early 
case of Ormond v. Barnard (supra) the court held 
that the answer in a foreclosure suit setting up a want 
or illegality of consideration was not responsive to 
the bill. Ormond v. Barnard and Kellogg v. Singer 
Mfg. Co. are in accord with the earlier and better 
considered cases in other states which hold that al- 
legations setting up the defense of usury in a fore- 
closure suit are not responsive, but the defense is an 
affirmative one which must be proved by the de- 
fendant. See Green v. Hart 1 Johns (N. Y. 1806) 580 
and Dyer v. Lincoln (1839) 11 Vermont 300. In the 
case last cited the Vermont court said: 

“The answer of the defendant discloses very 
fully such facts as would constitute the transac- 
tion usurious, but it is well settled, that where 
usury is set up as a defense, it must be by way 
of plea, and if insisted upon in the answer, it 
must be proved—not by the answer—but by evi- 
dence aliunde.” 

In Picture Plays Theatre Company v. Williams, 75 
Fla. 556, 78 So. 674, 1 A. L. R. 1, the complainant filed 
his bill in equity to enforce his rights as a stock- 
holder in a corporation. The bill alleged that complain- 
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ant was seized and possessed and the absolute owner of 
thirteen shares of stock; that at a meeting of the board 
of directors they attempted to cancel plaintiff’s stock 
and to deprive him of it; that complainant had not 
committed any act which would entitle the company 
to cancel his stock and that such action of the direc- 
tors was without any foundation of right. Oath being 
waived, the answer was without oath; it denied that 
the complainant became seized and possessed and the 
absolute owner of thirteen shares of stock; although 
admitting that a certificate had been issued to him, 
it averred that the complainant had procured such 
certificate through fraud, and that he was never in 
equity the owner. The answer denied that the com- 
plainant had never committed any act which would 
entitle the company to cancel his stock, and set forth 
in detail facts and circumstances connected with the 
issuance of the stock, which, though not recited in the 
report of the case, the Supreme Court held to consti- 
tute fraud on the part of complainant. The material] al- 
legations of the bill which were expressly admitted in 
the answer were that 13 shares of stock had been 
formally issued to the complainant and registered ir. 
his name and that he had been recognized as the 
owner of the stock until the directors of the corporation 
held a meeting and declared the stock to be forfeited 
and cancelled, and that the defendant corporation hac 
thereafter refused to recognize him as a stockholder, 
and that he had been refused admittance to corpor- 
ate meetings or access to corporate records and ac- 
counts and any information as the financial condition 
of the corporation. Upon final hearing on the plead- 
ings without proof the Circuit Court rendered a decree 
for the complainant. This decree was reversed upon the 
ground that the facts and circumstances set forth in 
the answer surrounding the issuance of the stock were 
responsive to the bill and must be taken as true. In 
the course of the opinion by Browne, J., it was said, 
quoting from Maxwell v. Jacksonville L. & I. Co. (su- 
pra), 

“Where an answer is confined to such facts 
as are necessarily required by the bill, and those 
inseparably connected with them, forming part 
of one and the same transaction, the answer is re- 
sponsive to the bill, as well when it discharges as 
when it charges defendant.” 

This decision appears to be inconsistent with Mitch- 
ell v. Mason (supra). In that case the bill as amended 
set forth the claim of the defendant Mitchell that his 
deed to Parrott, although absolute on its face, was in- 
tended as a mortgage. The answer of the defendant 
Mitchell met this charge of the bill by alleging that 
the deed was given to secure a debt and was intended 
as a mortgage. The court held in Mitchell v. Mason that 
the allegations in the answer as to the facts and cir- 
cumstances of the deed—showing that it was intended 


as a mortgage—were not responsive, but were in avoid- 
ance of the admitted fact that the defendant had exe- 
cuted a deed absolute on its face. So, in the Picture 
Plays case, had the court followed its precedent in 
Mitchell v. Mason, it would have held that the alle- 
gations of fraud in the answer were not responsive to 
the material allegations of the bill, that the charges in 
the bill anticipating the defense were not material al- 
legations essential to support the equity of the bill, and 
that since the answer admitted the essential facts, con- 
stituting the equity of the bill the burden was upon 
the defendant to prove the fraud alleged in avoidance 
of a stock certificate absolute on its face. 

One test of a responsive answer stated in the opin- 
ion was that as to matter of discovery the answer is 
evidence for the defendant but not as to matters of 
pleading. This test, however, was not applied in a man- 
ner consistent with the decision in Pinellas Packing Co. 
v. Clearwater C. G. Ascn. 65 Fla. 340, 61 So. 625, 67 Fla. 
433, 65 So. 591, in which it was held that a bill which 
expressly waives answer on oath seeks no discovery 
from the defendant, and if the answer is deemed by the 
complainant to be insufficient in point of fact, still, 
having waived answer on oath, he has no right to ex- 
cept, the court saying: 

“The settled rule is that exceptions for insuf- 
ficiency will not lie to an answer to a bill that is 
not essentially one for discovery and that express- 
ly waives an answer under oath.” 

See also Mitford & Tyler’s Eq. Pl. & Pr. page 443. 
The bill in the Picture Plays case expressly waived 
answer on oath. Therefore the effect of it was to seek 
no discovery from the defendant. In other words hav- 
ing waived the oath the complainant also waived dis- 
covery and had no right to except to the answer for 
insufficiency, the defendant was not compelled to give 
discovery, and his answer was a mere pleading. More- 
over, the statute authorizing waiver of answer under 
oath (now Sec. 3136 R. G. S. 1920) specifically pro- 
vides that such answer shall not be evidence for the 
defendant. 

In McDougald v. Hepburn, 5 Florida 568, the com- 
plainant filed her bill against the defendants claiming 
a dower interest in certain lands in their possession, 
alleging that her late husband had been seized of the 
same. The defendant’s answer admitted that the com- 
plainant’s husband took a deed in fee simple, in com- 
mon with certain other named individuals, but al- 
leged that prior thereto the certain named individuals 
and others had formed a partnership for the purpose 
of dealing in the land and that the land had been deed- 
ed to them in accordance with the terms of the articles 
of association and for the purposes of the association, 
and that the deed was in form fee simple by mistake, 
and was so regarded by all parties. The case was heard 
as on bill, answer and replication, there being no evi- © 
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dence offered. Oddly enough, the opinion quoted with 
approval the rule that where a replication is filed the 
answer is not evidence in the defendant’s favor, but 
said nevertheless that the court would indulge the pre- 
sumption that the entire answer had been used in the 
lower court as evidence for the complainant, and that 
so taken the answer showed that the complainant’s 
husband had only a partnership interest in the land 
and was not seized in fee simple. A decree for the com- 
plainant was reversed. The opinion in McDougald v. 
Hepburn is so patently unsatisfactory and illogical that 
that case would probably carry little weight with the 
court as now constituted. Moreover, the decision on 
the point of chancery practice appears to be in irre- 
concilable conflict with the more recent and better 
reasoned cases of Mitchell v. Mason (supra) Kellogg v. 
Singer Mfg. Co. (supra). In the last cited cases the 
court held that allegations designed to impeach the 
force and effect of a deed were not responsive, even 
though the facts alleged were circumstances surround- 
ing and connected with a transaction alleged in the bill, 
namely the execution and delivery of the deed. Mc- 
Dougald v. Hepburn is also inconsistent with the more 
carefully written opinion of du Pont, C. J., in Ormond 
v. Barnard 5 Fla. 528. 

This examination of the Florida cases shows that 
the definition of a “responsive” allegation which has 
been given by the Supreme Court is, that it is an 
allegation of any facts and circumstances stated 
or inquired into by the bill, and those _ insep- 
arabiy connected with them, forming part of one 
and the same transaction. We have seen, however, that 
this rule has not been consistently applied, for although 
the consideration for the $6,000 bond in Ormond v. 
Barnard (supra) and the consideration for the mort- 
gage in Kellogg v. Singer Mfg. Co. (supra), and the 
circumstances and facts surrounding Mitchell’s deed in 
Mitchell v. Mason (supra), were all inseparably con- 
nected with and formed a part of the transaction set 
forth in the bill, such allegations were not held re- 
sponsive. 

The Picture Plays case and the Maxwell case, con- 
sidered on the actual facts and the decision of the 
court, might be distinguished from the earlier cases of 
Ormond v. Barnard, and Kellogg v. Singer Mfg. Co., 
by saying that in the Picture Plays and Maxwell cases 
the matter in the answer which was held responsive 
was in fact a denial of allegations contained in the bill; 
and that if the allegations in the bill which merely 
anticipated the defense and were not essential to sus- 
tain the equity of the bill had been omitted the 
answers would not have been held responsive. For ex- 
ample, in Ormond v. Barnard and Kellogg v. Singer 
Mfg. Co. there was no allegation in the bill regarding 
the consideration which the answer could deny, while 
in the Maxwell case the bill did allege the exact con- 


sideration, thus giving the defendant the opportunity 
to deny it. Mitchell v. Mason might also be distinguish- 
ed from the Picture Plays case in the same manner, 
for although in Mitchell v. Mason the bill as amended 
set forth the defendant’s claim that the deed was in- 
tended as a mortgage, yet such allegations were put in 
by amendment to the bill and by way of replication. 
In other words, such allegations in the bill were not 
in anticipation of the defense, but were in reply to 
it, while in the Picture Plays case the allegations in the 
bill regarding the alleged fraud were not in reply to 
the defense but were in anticipation of it. This would 
be a happy and logical way of reconciling these ap- 
parently conflicting decisions of the Supreme Court, 
but unfortunately it cannot be adopted in view of the 
very clear statement of the Court’s reasons for its de- 
cisions in the Maxwell case and the Picture Plays 
case. 

These cases seem to make the test of responsive- 
ness depend solely upon the time the defensive matter 
occurred. If the defensive matter occurred at the time 
and as a part of the transaction set up in the bill, it is 
responsive, whether new matter or not. The court said 
in the Picture Plays case: 

“New matter, or matter merely in confession 
and avoidance, relates to acts, transactions, or hap- 
penings which occur subsequent to the acts com- 
plained of in the bill and which do not form a part 
of the original contract or transaction, but are in- 
dependent of it, and relate to a different trans- 
action. * * * But where the averments relate to 
or are a part of the original act, contract, or 
transaction upon which the complainant predi- 
cates his cause of action, or are concerning mat- 
ters stated or inquired of in the bill, and state all 
the particulars of the acts, contracts, or trans- 
actions charged and inquired into by the bill, they 
are responsive.” 

If we interpret this case correctly, it appears that 
the result would have been the same even had the com- 
plainant not attempted to anticipate the defense. In 
short, until the Picture Plays case is overruled the con- 
trary principles in the earlier cases are inapplicable. 

It seems also to be true, in view of the language of 
the above quoted opinion, that the more the complain- 
ant alleges in his bill, the more he gives the defendant 
an opportunity to “respond” to. For example, if the 
complainant should in his bill anticipate a defense 
which occurred after the transaction out of which his 
equity arises, such anticipated defense when set forth 
in the answer would doubtless be held responsive, for 
it is “concerning a matter stated in the bill’. It seems 
advisable therefore, to confine the allegations of the 
bill to those facts which are essential to sustain the 
equity of the bill and to avoid anticipating the defense, 
unless the bill really seeks discovery. Answer on oath 
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is now almost invariably waived. Waiver of answer 
on oath is waiver of discovery. Pinellas Packing Co. v. 
Clearwater C. G. Assn. (supra). In modern practice 
the bill of complaint which seeks discovery is unusual. 
Where no discovery is sought there is seldom any real 
necessity for the bill of complaint to anticipate the de- 
fense and to descend to the long recitals of evidence 
that were designed under the old practice to search the 
defendant’s conscience and, anciently, to serve as the 
basis for the inquisition which was conducted in the 
privacy of the Chancellor’s chamber or the master’s 
office. 

The danger of alleging too much in the bill cannot 
entirely be avoided by waiving answer on oath. The 
waiver has only the effect of reducing the quantum 
of proof required, for, although the complainant will 
not have to overcome the answer by evidence of great- 
er weight than the testimony of one witness, he must 
nevertheless overcome it by some evidence—at least a 
preponderance. 

In this connection, it also must be borne in mind 
that where the suit is on a bond, note, covenant, deed, 
bill of exchange, or other instrument of writing not un- 
der seal, if the sworn answer impeach the considera- 
tion, the burden of proof upon this issue is case upon 
the complainant, whether the answer is responsive or 
not, because the statute governing pleas at law has 
been held applicable by analogy in chancery. Although 
the correctness of this rule was doubted by duPont, 


C. J., in Ormond v. Barnard (supra), it seems now 
to be firmly settled, and it is one of the advantages 
to the defendant of swearing to the answer despite 
the waiver. 

We have seen that the Supreme Court has gone so 
far as to hold that the complainant has the burden of 
proving all the facts essential to sustain the equity of 
his bill, unless confessed by the defendant, and, in ad- 
dition, has the burden of disproving the defense in 
avoidance, the only requirement apparently being that 
the matter in avoidance occur at the same time and 
as part of one or more acts or transactions consti- 
tuting the complainant’s equity. This additional burden 
of proof may be cast upon the complainant by a simple 
unsworn plea in avoidance incorporated in the answer, 
and, whether the answer be either sworn or unsworn, 
even though the bill expressly waives answer on oath. 
It is to be hoped that the Supreme Court in clearing 
up the inconsistencies in the Florida precedents which 
have been shown to exist will eventually come back 
to what is historically and upon sound principle the 
true chancery rule; namely, that the answer as a 
general rule, whether sworn or unsworn is not evi- 
dence for the defendant and casts no burden of proof 
upon the complainant; the only possible effect of the 
answer upon the complainant’s burden of proof is to 
reduce it by admissions, never to increase it, except 
that a positive denial in a sworn answer will require a 
greater quantum of evidence to sustain the burden. 
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THE ANSWER IN CHANCERY UNDER THE STATE PRACTICE 


By Edward McCarthy, Jr. 
Part II. 


The Effect of the Chancery Practice Act of 1915 upon 
the Defensive Answer. 


We may consider briefly Chapter 6907, Acts of 
1915 (Secs. 3118 to 3123, R. G. S. 1920), in connection 
with issues in chancery and the burden of proof. This 
statute was taken from the new federal equity rules, 
and is in several respects inconsistent with our State 
practice. We have already seen that the new federal 
equity rules have taken away from the answer its func- 
tion of giving discovery and that they provide for dis- 
covery by means of interrogatories, and that the right 
of obtaining discovery by this means is given to the de- 
fendant as well as the complainant. The form of answer 
contemplated by the new federal rules is now a mere 
pleading and it cannot be excepted to for insufficiency. 
Apparently overlooking the important differences be- 
tween the new federal practice and our settled state 
practice, the legislature has attempted to import the 
federal form of answer, including the counterclaim, 
into the state practice without providing for the new 
means of discovery. The most obvious inconsistency is 
the retention of the defendant’s right to except to 
the answer for insufficiency, while providing for a 
simple form of answer omitting any mere statement of 
evidence. Exception for insufficiency is expressly 
authorized by Section 3124 R. G. S. 1920. This section 
was not repealed by Chapter 6907, Acts of 1915, and 
when the statutes are construed together and recon- 
ciled as they should be, they must be taken to mean 
that if the defendant files an answer in “short and 
simple terms omitting any mere statements of evi- 
dence’, and the complainant (not having waived 
answer on oath) is not satisfied with such answer he 
may except to the answer for insufficiency and the 
defendant must amend his answer and give the com- 
plainant the discovery to which he is entitled. Other- 
wise, the complainant would be without means of ob- 
taining discovery, unless recourse were had to the 
method of obtaining discovery authorized by federal 
equity rule 58. In this connection, it may be suggested 
that federal equity rule 58 should be invoked as a 
means of affording discovery to the defendant who 
incorporates a counterclaim in his answer. Perhaps 
the most fruitful source of controversy in the construc- 
tion of this statute has been the scope of the provision 
permitting the answer to set up a counterclaim, a 
subject which can not be dealt with here. 

The most fundamental change in the principles of 
chancery pleading which Ch. 6907 has effected is to 
adopt the common law principle that an allegation 
not denied is deemed to be admitted. Before this en- 


actment the complainant could never rely upon the 
defendant’s failure to deny an allegation of the bill, 
for the complainant was bound to prove every material 
allegation in the bill unless confessed by the defend- 
ant. A plea of course confessed everything not denied, 
but an answer confessed only what it expressly ad- 
mitted. For this reason, in setting down a cause for 
hearing on bill and answer, it behooved the complain- 
ant to look well to the answer and to see not only 
that the answer stated no valid defense but also that 
it expressly (or perhaps by clear implication) admit- 
ted every essential allegation of the bill. Now, how- 
ever, under the statute (Sec. 3119, R. G. S. 1920) “all 
averments other than of value or amount of damage, 
if not denied, shall be deemed confessed”, except as to 
persons not sui juris. The preceding section (Sec. 3118 
R. G. S. 1920) provides that the defendant in his 
answer shall avoid any general denial but shall spe- 
cifically admit or deny or explain the facts upon which 
the plaintiff relies, unless the defendant is without 
knowledge, in which case he shall so state, such state- 
ment operating as a denial. When these sections are 
taken together there might be some ground to argue 
that they must be construed as depriving a mere gen- 
eral denial of any force; that the facts upon which 
the complainant relies as set forth in the bill must be 
separately admitted, denied or explained, unless the 
answer state that the defendant is without knowledge, 
and that otherwise the allegations of bill shall be 
deemed confessed. Under this construction of the 
statute a mere general denial would be taken as con- 
fessing the bill, thus relieving the complainant of pro- 
ducing proof; and if it were adopted by the Florida 
Supreme Court such cases as Stakpole v. Hancock, 
40 Fla. 362, 24 So. 914; Mayfield v. Wernicks Chem- 
ical Co., 65 Fla. 118, 61 So. 191; Goodwin v. Phifer, 
51 Fla. 441, 41 So. 597, holding that a mere general 
denial is sufficient to put the complainant to proof, 
would be to that extent overruled. A mere denial—for 
example, the defendant denies all the allegations of 
a certain paragraph in the bill—will often contain a 
negative pregnant, which is objectionable in equity 
as in common law pleading (See Daniell, Eq. Pl. & Pr. 
16th Am. Ed. Vol. I, pp. 725, 726). This kind of denial 
will also often amount merely to denying a conclu- 
sion of law. If, however, a general denial like the 
example given above does not amount to a negative 
pregnant or conclusion of law, it is not a great 
vice, and it is doubtful that the Supreme Court would 
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so extend the statute by implication and adopt a 
drastic construction that would overturn a usage which 
has long obtained in this jurisdiction. The late Judge 
Call in Bay Shore Inv. Co. v. Palmer 284 Fed. 979, 
applying the new federal equity rules, granted a motion 
to strike from an answer what he referred to as 
a general denial. That case is not decisive of the 
question, however, for the stricken matter was clearly 
either a conclusion of law or a conclusion of an ulti- 
mate fact that was inconsistent -with other facts which 
the answer admitted. Moreover, even if Judge Call’s 
decision be accepted for the broad general proposi- 
tion that a general denial in the answer is subject 
to a motion to strike, it does not follow that a gener- 
al denial, if not stricken, would be taken as confessing 
the allegations denied. One must be impressed with 
the incongruity of a system of pleading that would 
permit the defendant to make an effective general 
denial by disclaiming knowledge and would at the same 
time construe a positive and emphatic denial as an ad- 
mission of the facts denied. 

Irrespective, however, of what force is to be giv- 
en a general denial in the answer, it is apparent that 
the statute makes it somewhat safer now than for- 
merly for the complainant to test the sufficiency in 
point of law of the defense set up in the answer by 
setting down the cause for hearing upon bill and 
answer before the time for taking testimony has ex- 
pired. The federal equity rules, which, like our statute, 
have done away with the general replication and have 
provided that affirmative defenses may be tested by 
motion to strike, have been construed as abolishing 
the hearing on bill and answer. Shera v. Merch. Life 
Ins. Co., 237 Fed. 484; Farmers L. & T. Co. v. Miller, 
298 Fed. 758. Upon this point these decisions do not 
seem to be well considered. The Florida Supreme Court 
has held on the contrary that the corresponding provi- 
sions of our statute (Sections 3121, 3122, R. G. S. 
1920) do not abolish the hearing on bill and answer 
before the time. for taking testimony has expired. 
Goodyear Tire & Rubber Co. v. Daniel, 72 Fla. 489, 
73 So. 592; Sausy v. Liggett, 75 Fla. 412, 78 So. 334; 
Southern B. & T. Co. v. Mathers (Fla. 1925) 106 So. 
402. This point has been more carefully considered 
by the Florida Supreme Court, and sound reasons have 
been advanced for this holding. 

From these Florida cases it is to be observed that 
when the complainant sets down the cause for hearing 
on bill and answer before the time for taking testi- 
mony has expired, the provision of Sec. 3121, that 
averments in the answer of new matter shall be 
deemed denied, is necessarily rendered inoperative for 
the purpose of such a hearing. At the same time, as 
seems clearly to appear from the opinion in Southern 
Bank & Trust Co. v. Mathers (supra), in such a 
hearing the provisions of Sec. 3119 do apply, and aver- 


ments in the bill other than of value or amount of 
damage, if not denied, shall be deemed confessed, ex- 
cept as to defendants not sui juris. Since the gen- 
eral replication is no longer required, it is doubtful 
whether there can be a hearing on bill and answer 
in the former sense after the time for taking testi- 
mony has expired. When the cause is now set down 
for hearing on bill and answer without proof after 
the time for taking testimony has expired, it is equiva- 
lent to setting down the cause for hearing on bill, 
answer and replication under the former practice. 
Some confusion may result from want of distinct 
terms to designate the two kinds of hearings, and 
when a cause is set down by the complainant for 
hearing on bill and answer after the time for taking 
testimony has expired, the praecipe and notice should 
clearly show that the cause is set down after the time 
for taking testimony has expired. The important dif- 
ference is that in a hearing upon bill and answer 
after time for taking testimony has expired only those 
allegations of the answer which are responsive are 
taken as true, while in a hearing upon bill and answer 
before the time for taking testimony has expired all 
the allegations of the answer, whether responsive or 
not, are taken as true. Some members of the bar con- 
tinue to file the general replication, although Sec. 3121 
(R. G. S.) says it shall not be required. The replica- 
tion is still expressly authorized by Sec. 3129 (R. G.S.). 

The practice has grown up ‘of attempting to test 
the sufficiency in point of law of the answer by means 
of exceptions. This practice has been sanctioned to 
some extent by the Supreme Court, although even 
with this sanction such method of testing the suffi- 
ciency of a defense is obviously inadequate and unsat- 
isfactory. Exceptions do not perform the office of 
testing the sufficiency of the answer as a defense. 
Fletcher Eq. Pl. & Pr. p. 354. Exceptions to the answer 
are of two kinds; namely, (1) for insufficiency in 
point of fact, that is, failure to give the discovery 
to which the complainant is entitled; and (2) for scand- 
al and impertinence. The exception for insufficiency 
(meaning insufficiency in point of fact), the Supreme 
Court has expressly held, is not to be used to test the 
sufficiency in law of the answer. Boca Grande Inv. 
Co. v. Blanding, 77 Fla. 536, 539, 81 So. 886, and Flor- 
ida cases there cited. Exceptions for scandal and im- 
pertinence will not lie for matter that is at all relevant. 
Halzendorf v. Terrell, 52 Fla. 525, 42 So. 584. It is 
apparent that matter may not be wholly irrelevant, and 
yet may still be insufficient in point of law to bar all 
the relief sought by the bill. Even.though the matter 
be impertinent, if it be responsive to an impertinent 
interrogatory, it will not be expunged. (Barbours Ch. 
Pr. (2nd. Rev. Ed.) Vol. 1, p. 202.) And if the answer 
attempt to show the temper with which the bill is 
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plainant, such matter has been held not impertinent 
because it may have an effect upon the costs (Id.). 
The Supreme Court has said in Bush v. Adams, 22 
Fla. 177, 186, 25 So. 809; 

“If the matter of an answer is relevant or can 
have any influence in the decision of the suit, 
either as to the subject matter of the controversy, 
the particular relief to be given, or as to the costs, 
it is not impertinent. An exception for imperti- 
nence must be supported in toto, and if it includes 
any part of the answer which is relevant and 
proper, the exceptions must fail altogether.” 

It is obvious, therefore, that an exception for imper- 
tinence does not test the sufficiency of an answer in 
point of law. There is no such thing in chancery prac- 
tice as an exception for insufficiency in point of law. 
Indeed, without statutory authority or rule of court, 
there is in chancery no means at all for testing the 
sufficiency of the defense before final decree. The 
decree upon bill and answer, like the judgment on 
demurrer formerly at common law, is final. The effect 
of submitting a common law case on demurrer has 
been greatly modfied by the statutes permitting 
amendments and the express provision that the admis- 
sions by demurrer shall not be conclusive so as 
to debar the demurrant from making any substantial 
claim or defense which he might have made had no 
demurrer been filed. Under present-day practice in 
chancery, however, the result of submitting a case on 
bill and answer before the time for taking testimony 
has expired is perhaps just about what it would have 
been three hundred years ago, except for the exercise 
of a more liberal discretion in permitting amendments 
in order to avoid a palpable miscarriage of justice. 
After submitting a case on bill and answer the parties 
cannot thereafter try out issues of fact, as they have 
a positive right as of course to do after an interlocu- 
tory decree sustaining a plea, and as they also have a 
statutory right to do after submitting a case on de- 
murrer at common law, upon subsequently coming to 
issue. 

Section 3122 (R. G. S. 1920) has been construed as 
permitting the use of a motion to strike to test the 
sufficiency in point of law of the answer. That sec- 
tion, like federal equity rule 33, reads as follows: 

“If an answer set up an affirmative defense, 
set-off or counter-claim, the plaintiff may, upon 
five days’ notice, or such further time as the court 
may allow, test the sufficiency of the same by 
motion to strike out. If found insufficient, but 
amendable, the court may allow an amendment 
upon terms or strike out the matter.” 

It is to be remembered that Ch. 6907, Acts of 1915, of 
which the foregoing was Section 3, permits any matter 
of set-off or counterclaim to be incorporated in the 
answer. (Sec. 3120 R. G. S. 1920). Before this enact- 


ment such matter could be availed of only by filing an 
independent suit or by a cross bill. Such matter when 
set up in a bill or cross bill could have been demurred 
to, but when it is set up in the answer the original 
complainant loses his right to demur. To provide 
for this the complainant is now allowed to file a mo- 
tion to strike. The question has arisen in the federal 
courts whether federal equity rule 33 was designed 
solely to preserve the complainant’s right of attacking 
the sufficiency in point of law of matter which would 
otherwise have been set up by cross-bill or by bill in 
an independent suit against him, or whether it was 
designed also to give the complainant a new right, 
namely, that of attacking the sufficiency in point of 
law of defense set up by answer without finally sub- 
mitting the cause. It may be argued in support of the 
former view that the language “affirmative defense, 
set-off or counter-claim’”’, construed according to the 
rule noscitur a sociis, means only such affirmative 
matter as might have been the subject of an indepen- 
dent bill or a cross-bill and that “affirmative defense” 
does not mean matter which is merely in confession 
and avoidance. Such is the meaning given the phrase 
“affirmative defense” in federal equity rule 33, by 
Dickinson J. in Churchward I. S. Co., v. Bethlehem 
Steel Co. (D. C. Pa.) 233 Fed. 322; and this meaning 
was adopted in Atlantic Ref. Co. v. Port Lobos Pet. 
Corp. (D. C. Del.) 283 Fed. 700. According to these 
cases an answer which merely sets up matter in con- 
fession and avoidance, as has always been true in 
chancery practice, cannot be attacked for insufficiency 
in point of law before the cause is finally submitted. 
This construction of Section 3122 would happily avoid 
the difficulties which present themselves in employing 
a motion to strike as in the nature of a demurrer to 
the defensive answer. A motion to strike out is ob- 
viously unsatisfactory for this purpose, especially in 
our state practice, which, unlike the federal practice, 
preserves for the answer the function of giving dis- 
covery. Striking a defensive pleading which is rele- 
vant and not improper merely because it is insufficient 
in law is harsh and illogical. Under such a system of 
pleading a defendant who pleads in good faith a de- 
fense which is insufficient in law is always in theory 
subject to default or a decree pro confesso, because the 
only defense he can make is stricken, and he can never 
have a decree taken against him on the merits of the 
case. Moreover, an answer may present no defense 
whatever to the equity of the bill, and yet may be a 
perfectly proper answer which should not be stricken 
in any part. It may set up matter which, while not 
a bar to all the relief obtainable on the fact of the bill, 
would nevertheless influence the court in the exercise 
of its discretion as to the exact extent, character and 
form of the relief to be granted. Such matter ought 
not to be stricken out, even though it is no defense and 
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is insufficient in point of law to bar relief to the 
complainant. Were matter of this kind set up by 
plea, instead of answer, it would not be stricken out, 
but the court would enter an order allowing the plea 
to stand for an answer with or without liberty to ex- 
cept. In Morgan v. Patillo (D. C. Fla.) 1 Fed. (2d) 
326, Judge Call seems to have disposed of a motion 
to strike upon much the same grounds as an exception 
for impertinence, saying: 

“If the answer is responsive to the allegations 
of the bill, although it may not constitute a de- 
fense, it is not impertinent or scandalous.*** 

“The motions in this case are directed to cer- 
tain paragraphs of the answer, purporting to an- 
swer certain paragraphs of the bill. The grounds 
of the motions are that the paragraph of the 
answer is insufficient, irrelevant, impertinent, 
and special grounds under each. 

“Testing the paragraphs of the answer, chal- 
lenged by the motions, by the above rules, I do 
not find them impertinent or scandalous. Portions 
of the paragraphs may be immaterial, and the par- 
agraph may not in itself state a defense to the 
case made by the bill, yet the whole answer must 
be taken together, and particular words or 
phrases occurring in the answer should not be 
stricken, when occurring in conjunction with 
language responsive to the allegations of the bill.” 

This opinion must be interpreted to mean that a re- 
sponsive answer should not be stricken even though it 
states no defense to the case made by the bill. 

Other federal courts have construed federal equity 
rule 33 as permitting the use of the motion to strike 
to test the sufficiency of defenses in confession and 
avoidance, as in the nature of a demurrer to the defen- 
sive answer. See Shera v. Merch. Life Ins. Co. (D. C. 
Iowa) 237 Fed. 484; Farmers L. & T. Co. v. Miller 
(D. C. N. Y.) 298 Fed. 758; Nat. Asso. C. P. A. v. U. 
S. (D. C. App.) 292 Fed. 668. In the two cases last 
cited the courts .approved the motion to strike as a 
means of testing even negative defenses. 

The Florida Supreme Court has not yet construed 
Section 3122 (R. G. S. 1920) so as definitely to settle 
the question. In Exchange Nat. Bk. v. Clark-Ray-John- 
son Co. (Fla. 1928) 116 So. 649, the defendant’s 
answer was stricken upon motion by the complainant, 
defendant being given time to file further answer or 
plea. From this order defendant appealed. The part 
of the answer stricken was 

“This defendant says that it is a stranger to 
all the transactions set forth in said bill of com- 
plaint, and neither admits nor denies the aver- 
ments in said bill of complaint set forth, but calls 
upon the complainant for strict proof of said alle- 
gations and each of them.” 

The defendant contended that the above quoted lan- 


guage of the answer was a sufficient compliance with 
the statute; but the Court held that it neither admitted 
nor denied the allegations of the bill and it did not 
state that the defendant was without knowledge, say- 
ing: 

“We must hold that this is not equivalent to an 
allegation that “the defendant is without know- 
ledge,” and this allegation does not meet the re- 
quirements of the statute. The remainder of the 
answer alleged no state of facts which would con- 
stitute a defense to the claim or claims set up in 
the bill of complaint, and neither specifically ad- 
mitted or denied or explained any of the facts upon 
which the complainant relied for the relief 
prayed.” 

This case is perhaps not in point to the present dis- 
cussion for the real purpose of the motion was to reach 
the mere formal defect of the answer in not complying 
with the statute. 

There are to be found in some of the court’s opin- 
ions expressions which lend support to the view that 
the motion to strike is not an adequate means of testing 
the sufficiency of the defense, as in the nature of a 
demurrer to the defensive answer, seeming to indicate 
that a motion to strike is hardly more effective for 
this purpose than an exception for impertinence. For 
example, the Court has said: 

“Unless the matter expunged was wholly irrel- 
evant and immaterial, it was improperly stricken 
upon motion or exception.” Stokely v. Conner, 
80 Fla. 89, 92, 85 So. 678. 

In Oneida Land Company vs. Richard (1917) 73 
Fla. 884, 75 So. 412, Whitfield, J. said: 

“A pleading should not be stricken wnless it is 
wholly irrelevant or is otherwise improper. While 
the averments of affirmative matters contained 
in this case may be defective, the answer is not ir- 
relevant or wholly insufficient.” 

In Hanley vs. Bullard (1920) Fla. 578, 86 So. 4389, 
Ellis, J. said: 

“If the matter set up was such that it might be 
the subpect of an independent suit in equity 
against the complainant and arose out of trans- 
action which was the subject-matter of the suit, 
then it constituted a good defense and should not 
have been stricken, because the remedy is a severe 
one and should not be resorted to except in cases 
palpably requiring it for the proper administra- 
tion of justice.*** If, however, that portion of 
the answer stricken was wholly irrelevant to the 
cause or improper and not merely bad for defec- 


tive statement, there was no error in striking 
it.*** 


“The answer was without merit as a defense 
upon the ground of fraud to the enforcement of 
the mortgage lien. If every averment in the an- © 
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swer was admitted to be true, it could have no 
influence in the decision of the suit. 

***“The answer constitutes no defense to the 
enforcement of the mortgage lien. 

***“And as it constitutes no counter-claim for 
the cancellation of the notes for fraud, nor can- 
cellation for failure of consideration, it was ir- 
relevant to the cause and improper, and there 
was no error in striking it.” 

The foregoing cases may be said to be consistent 
with the view of those federal courts which hold that 
the motion to strike is merely to preserve the com- 
plainant’s right to demur to matter in the answer 
which would otherwise be set up in a cross-bill or in 
a bill in an independent suit against him, and that 
when such a motion is addressed to matter in the an- 
swer which is merely in confession and avoidance it 
is disposed of upon much the same grounds as would 
be an exception for impertinence. There are at least 
two Florida opinions however, in which language is 
used which may be thought to indicate that the test of 
whether matter should be stricken is not whether it is 
relevant, but merely whether it constitutes a defense. 
In Davis Mere. Co. vs. Gillett (1921) 82 Fla. 340, 90 So. 
189, upon an appeal from an order granting a motion 
to strike certain paragraphs of the answer, the Court 
affirmed the decision, Ellis, J. saying: 

“Placing upon the averments of the answer 
the most favorable interpretation, we are of the 
opinion that it constituted no defense to the en- 
forcement of the mortgage, and was properly 
stricken upon motion.” 

It appears also from the opinion that the phrase “af- 
firmative defense” is construed to include matter in 
confession and avoidance, and not only such affirma- 
tive matter as could be set up in a cross-bill or an 
independent bill. In Campbell vs. Wilson (1918) 74 
Fla. 608, 77 So. 540, the Court ofter quoting the stat- 
ute said per Whitfield, J: 

“Prior to this enactment a pleading was not 
subject to a motion to strike unless it was wholly 
irrelevant or otherwise improper.” 

It is impossible to say from an analysis of the facts 
stated in the reports that any of these Florida cases are 
in conflict or inconsistent with each other, because 
upon the reported facts the decisions of the court upon 
this point were doubtless correct under either con- 
struction of the statute. From these cases we must 
determine the court’s view of the adequacy of the 
motion to strike, not from what the court actually 
decided, but from the language used in its opinions. It 
appears that nearly every time the court has had occa- 
sion to discuss the subject it has mentioned relevancy, 
saying either that the matter was or was not “wholly 
irrelevant’, and indicating by its language that rele- 
vant matter will not be stricken even though it con- 


30 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


stitutes no defense. Of the two cases last cited only 
the language of Whitfield, J. in Campbell v. Wilson 
(supra) appears clearly to be inconsistent with this 
view. Although Mr. Justice Whitfield did not expressly 
state that matter which is not wholly irrelevant may 
now under the statute be stricken upon motion, this 
is clearly to be implied from what he did say. 

This difference of opinion among the members of 
the Supreme Court seems finally to have resulted in 
a divided bench in the case of Easterly v. Wildman, 
87 Fla. 73, 99 So. 359. In that case a married woman 
filed her bill against her husband and the defendant 
Easterly as co-partners to enforce payment of a part- 
nership note payable to her order. The answer alleged 
that there was a subsequent agreement between the 
defendants to dissolve the partnership under the terms 
of which said note would be delivered to the defendant 
Easterly, that the complainant knew of the terms of 
the agreement and that she acceded to and consented 
that said note should be delivered to the defendant 
Easterly, that the said note was not delivered at the 
time of making the dissolution agreement but that the 
defendant Wildman stated to the defendant Easterly 
that Mrs. Wildman the complainant had agreed _ to 
deliver it when called for. This matter was stricken 
from the answer by order of the lower court upon 
motion of the complainant, with leave to amend. The — 
defendant, not choosing to amend, appealed, and the 
order was reversed by a four-to-two decision, Justices 
Whitfield and Terrell dissenting. In the dissenting 
opinion of Mr. Justice Whitfield it is stated that the 
matter stricken, although relevant, was not sufficient 
as a defense to the suit, and it seems from an analysis 
of the allegations of the answer which are set forth 
in the report of the case that they did not make out a 
defense. The majority opinion seems to assume that 
the only valid defense even suggested by the stricken 
matter was the defense of estoppel. The answer how- 
ever did not aver an estoppel nor does it-seem to have 
set forth sufficient facts to show an estoppel, it did 
not allege any act or conduct on the complainant’s 
part upon which the defendant relied or had a right to 
rely in changing his position. Indeed, the majority 
opinion does not state that the answer set up a suffic- 
ient defense, and the case does not seem to so hold. 
The best that the majority opinion could say for the 
answer was that under its averments evidence could 
be introduced which would tend to show an estoppel. 
Of course, it is possible to construe these conflicting 
opinions as making an issue only upon the question of 
substantive law, that the majority of the court were of 
the opinion that the facts alleged in the answer con- 
stituted a sufficient defense, while the minority were 
of the opinion that such facts did not constitute a 
defense. But if we interpret these opinions correctly, 
the court divided, not on the question of substantive 
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law, but upon the question of pleading and practice, 
Mr. Justice Whitfield being of the opinion, which he 
had previously indicated in Campbell v. Wilson (sup- 
ra), that if the matter did not constitute a sufficient 
defense it was properly stricken with leave to amend, 
whether relevant or not, while the majority were of the 
opinion, which the Court had previously indicated in 
several cases, that relevant matter in the answer 
should not be stricken even though the answer did not 
sufficiently state a valid defense. Mr. Justice Whit- 
field’s view is thus set forth in his dissenting opinion: 

“While the portions of the answer that were 
stricken with leave to amend, were not irrelevant 
or impertinent, they do not appear to be suffic- 
ient as a defense to the suit; and the order to 
strike with leave to amend as provided by the 
statute is not clearly erroneous.” 

What we interpret to be the oposing view was thus 
stated in the majority opinion by Mr. Justice West: 

“It is well established in this jurisdiction that 
if matter in an answer in a chancery cause is rel- 
evant and can have any influence upon a decision 
of the issue involved in the controversy, it is not 
impertinent and should not be stricken upon 
motion.***” 

It may be thought that the decision of the court in 
Easterly v. Wildman would have been the same even 
though the motion to strike had been taken as in the 
nature of a demurrer to the answer. If so, the decision 
could be supported upon only two theories: one of 
which we have already suggested, namely, that the 
answer did sufficiently allege a valid defense of estop- 
pel, and the other that a defendant need not sufficient- 
ly allege a valid defense in the answer but may allege 
facts which fall short of being a defense, refuse to 
amend, and then make out his perfect defense at the 
trial by proving the additional facts which he failed 
and refused to allege in his answer. The latter theory 
is of course unthinkable. Since the decision in Easterly 
v. Wildman in 1924, there have been other opinions 
which contain language tending to show that the Flor- 
ida Supreme Court takes the view that if the matter 
is relevant, even though insufficient as a defense, it 
will not be stricken. In Pickhard vs. Brinckley (1925) 
89 Fla. 116, 103 So. 417, a motion to strike part of an 
answer was allowed. Upon appeal by the defendant, 
the Supreme Court said: 

“It does not appear that the stricken portion 
of the amended answer is wholly irrelevant and 
can have no real bearing upon the equities of the 
case; therefore the order appealed from is re- 
versed.” 

In Boone v. Gay: (1925) 89 Fla. 347, 104 So. 585, the 
lower court denied a motion to strike the entire an- 


swer. This order was affirmed on appeal. In the 
opinion the Supreme Court said: 

“Under the statute permitting the sufficiency 
of an answer, or portions of an answer, in equity 
to be tested by a motion to strike, the rule is that 
such motion should not be granted unless the mat- 
ter sought to be stricken is wholly irrelevant and 
insufficient as a defense to the bill. Jt will not 
be stricken if relevant and can have any influence 
on the decision of the subject-matter of the con- 
troversy. *** 

“***The matter does not appear to be so wholly 
irrelevant as to merit this drastic remedy.” 

In Holgate v. Jones (Fla. 1927) 113 So. ‘714, the answer 
to a bill to foreclose a purchase money mortgage aver- 
red that the vendor had falsely represented that the 
F. E. C. Railway had definitely decided to build a ter- 
minal at a certain location, the vendor (complainant) 
stating that he had obtained this information from a 
railroad employee; that as to the information defen- 
dant could not be advised, but relied these statements 
of complainant; that the statements were false and 
were known by complainant to be false when made. 
Upon motion the lower struck this part of the answer 
on the ground that it did not constitute a defense to 
the foreclosure suit. This decree was reversed. The 
per curiam opinion does not state that the stricken 
matter did, as a matter of substantive law, constitute 
a sufficient defense, but simply states that the facts 
averred “would affect the equities of the case”. This 
case would not be inconsistent with our view of East- 
erly v. Wildman even if the decision were placed 
squarely upon the ground that the answer sufficiently 
stated a valid defense. 

The question of the adequacy of the motion to strike 
as in the nature of a demurrer to the answer, it is to 
be seen, is by no means free from doubt. It does seem, 
however, that although the Supreme Court has not 
followed those federal cases which hold that “affirma- 
tive defense” does not mean matter which is merely in 
confession and avoidance, nevertheless the Court has 
usually applied to the motion to strike much the same 
test that is applied to an exception for impertinence, 
and under our interpretation of the cases the court 
holds that relevant matter will not be stricken even 
though it does not constitute a sufficient defense to the 
equity of the bill. It does not follow that the motion 
to strike is of no avail, for it will lie to matter which 
constitutes no defense and is also irrelevant; yet the 
order denying a motion to strike does fall short of be- 
ing a decisive test of the sufficiency in point of law of 
a defense set up by answer such as would be the decis- 
iveness of a decree allowing a plea or a decree upon 
bill and answer. 
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PENINSULAR NAVAL STORES 
COMPANY, a Corporation, 
Plaintiff in Error, 

V. WAKULLA COUNTY 
THOMAS MALICHI MATHERS, 
FRANCES MATHERS HARDEE, 

LEIGH REID MATHERS, and 
WILLIAM HENRY MATHERS, 
for the use of GUYTE P. McCORD, 

Defendants in Error 

CAMPBELL, Circuit Judge. 

An ejectment suit, instituted in the court below by 
the defendants in error, as plaintiffs, against the 
plaintiff in error and Angus Morrison, as defendants, 
resulted in a verdict and judgment for plaintiffs. 
From this judgment the defendant Peninsular Naval 
Stores Company, a corporation, has sued out a writ of 
error to this court. 


The first error assigned attacks the decision and 
order of the court below in overruling the defendant’s 
motion for new trial. Under this assignment of error 
counsel for the plaintiff in error discusses various 
grounds of the motion for new trial. 


The first ground of the motion for new trial was 
the ruling of the court below overruling the defendant’s 
objection to the question propounded by counsel to the 
plaintiff, Guyt P. McCord, as a witness, asking 
whether or not he had in his possession, custody or 
control the original deed from John Beard, Receiver, 
to W. H. Mathers, or from John Beard, Register, to 
W.H. Mathers. The second ground of the motion for 
new trial attacks the ruling of the court in denying the 
motion of defendant to strike the direct testimony 
given by the witness, Guyte P. McCord, to the question 
objected to. 


Guyte P. McCord, who was the real plaintiff in the 
court below, was a witness for the purpose of showing 
that he did not have the original deed from John Beard, 
Receiver, to W. H. Mathers in his custody or control, 
and as to his efforts to locate same, thus to lay a pred- 


icate for offering in evidence a certified copy of the 
deed. 


It is the contention of plaintiffs in error that the 
Mathers, who are nominal plaintiffs, were the real 
plaintiffs in the case, and should have accounted for 
the original deed. 


This court has held to the contrary of both these 


propositions. Barnard Kendig, for the use of H. N. 
Gould, v Thomas Giles, 9 Fla. 278, and Clark v. Coch- 
ran, 79 Fla. 788, 85 South. Rep. 250. We find, there- 
fore, that the ruling of the court below in permitting 
the plaintiff, Guyte P. McCord, to be interrogated and 
to testify as to whether or not he had in his possession 
or control the original deed inquired about, was not er- 
roneous. 

The fifth ground of the motion for a new trial is 
covered by the second assignment of errors, which is, 
“The court erred in overruling the objections of defend- 
ant Peninsular Naval Stores Company to the reading 
in evidence of page 519 of the Record Book ‘A’ of Wak- 
ulla County, Florida.” 

An examination of the photostatic copy of page 519 
of Record Book “A” found in the transcript of record, 
shows it to be the record of a deed to the property in 
question, made by John Beard, Receiver, to W. H. 
Mathers. 

The defendant in the court below objected to the 
reading of this original record in evidence at the trial, 
and to the consideration of said original record by the 
jury, upon the following grounds, to-wit: 

“1. The lands described in here are not de- 
scribed as being in Wakulla County. 

2. They are described as, known on the sur- 
vey made by Hopkins and Hartfield. 

3. That the deed is signed by John Beard, 
Register. 

4. The name of the person executing the deed 
does not appear in the acknowledgment, and there 
only appears the word John. 

5. That acknowledgment shows that the per- 
son making the acknowledgment acknowledges the 
above as his signature. 

6. The instrument in its present form not 
being properly authenticated, can only be admitted 
in evidence as an ancient document, and a proper 
predicate therefor has not been laid.” 

The counsel for plaintiff in error does not, in his 
brief, discuss or consider any of the foregoing objec- 
tions that were relied upon in the court below. 

In the brief before us another objection is urged, 
which seems, from the record, not to have been inter- 
posed in the court below. This objection is, that the 
original record was not admissible to prove the exist- 
ence and execution of the original deed; that only a 
certified copy thereof was admissible. 
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We have, on several occasions, held that this court, 
on appeal, cannot consider any grounds of objections to 
the admissibility of evidence, except such as were 
made in the court below; the plaintiff in error is con- 
fined to the specific grounds of objections made by him 
in the trial court. Brown v. State, 46 Fla. 159, 35 
South. Rep. 82, Hoodlass v Jernigan, 46 Fla. 213, 35 
South. Rep. 635; Cross v Aby, 55 Fla. 311, 45 South. 
Rep. 820. 

In the case of Tampa Electric Co. v. Charles, 69 
Fla. 27, 67 South. Rep. 572, we held, that only such 
grounds of objections to the admissibility of evidence 
as were made in the court below, and as are argued, 
will be considered by us. Assignment of error num- 
bered two, therefore, fails to bring before us any ques- 
tion for our consideration. 

Reverting to assignment of error number one, 
which we have already observed complains of the 
court’s order -overruling the motion for new trial, 
plaintiff in error urges the sixth ground of the motion 
for new trial, which questions the ruling of the court 
below in overruling the objection of defendant to the 
offering in evidence by the plaintiff of the abstract of 
title to the property involved, made by one J. M. Towles 
from the records of Wakulla County. 

When this abstract was offered in evidence, the 
witness Towles had already testified, in substance, that 
he was, for a number of years, clerk of the circuit 
court of Wakulla County, Florida, and had also, for a 
number of years, been deputy clerk of the circuit court 
of the same county. He explained the mutilated con- 
dition of Record Book “A” and especially of page 519 
thereof. According to his testimony, in the year 1892 
or 1893 the court house of Wakulla County was de- 
stroyed by fire. Record Book “A” was, at the time of 
the fire, in an iron safe, the outside door of which was 
open at the time of the fire. The safe having, during 
the fire, fallen over on its face, this record book was 
saved from being completely consumed, but was so bad- 
ly scorched and charred that the county commissioners 
of the county had it rebound. Owing to the impaired 
condition of the paper, this binding failed to hold, and 
it was again rebound from the front, in order to try to 
preserve what was left of the record. This witness 
also testified that from time to time bits of the edges 
of page 519 of this record crumbled away, having been 
so badly scorched and charred by the fire. The mutil- 
ated or impaired condition of this record was made to 
appear from Record Book “A” itself, which was of- 
fered in evidence while L. L. Pararo, the clerk of the 
court of Wakulla County, was testifying in the case. 
This condition is shown in the record of this case by a 
photostatic copy of page 519. 

The witness Towles, without objection upon the 
part of defendant, had testified to the condition of the 


original record of this deed at the time he made the. 


abstract of title in question. He had testified as to 
certain words which were on the page at the time he 
made the abstract, and which had crumbled away at 
the time he was testifying. 

The abstract of title which was offered in evidence, 
was offered, not to prove the title to the lands in the 
plaintiff, but for the purpose of showing certain words 
that were found on this mutilated page of the original 
record when the abstract was made, and which did not 
appear on said page at the time of the trial. The wit- 
ness had testified that this abstract was correctly made 
by him. 

The court’s ruling permitting the abstract of title 
to be put in evidence for the purpose mentioned was 
not, in our opinion, reversible error. There was being 
offered in evidence the record of a deed, the certified 
copy of which would necessarily show missing words, 
because, while the record had not been completely de- 
stroyed, it was so much damaged as to cause it to decay 
and crumble. 


Section 2732, Revised General Statutes, provides as 
follows: “In all suits or proceedings concerning any 
land, or any estate, interest or right in, or any lien or 
encumbrance upon the same, when it shall be made to 
appear that the original of any deed, conveyance, map, 
plat or other written or record evidence has been lost 
or destroyed, or is not in the power, custody or control 
of the party wishing on trial, to produce same, and the 
record thereof has been destroyed by fire, the court 
shall receive all such evidence as may have a bearing 
on the case to establish the execution or contents of any 
deed, conveyance, map, plat, record or other written 
evidence so lost or destroyed,” etc. See also Maria 
Feodora Peralta v United States (U. S.) 18 L. Ed. 221; 
Bedeele v Davis, 189 Ala. 325, 66 South. Rep. 491; Staf- 
ford et al v Goldring (Ill.) 64 N. E. Rep. 395, text 397- 
398. 


In the case last cited the supreme court of Illinois 
held that an abstract of title prepared by a firm of ab- 
stractors was competent to show certain matters ap- 
pearing on a record of a deed, the original deed and 
record of which had been destroyed by fire. 


“Where a record has become illegible by reason of 
time, the testimony of a witness who examined and 
copied it while it was legible, may be received to supply 
the defect.” Little v Downing, 37 N. H. 355. 

The plaintiff in error, under the first assignment 
of errors, urges, as a further reversible error, the rul- 
ing of the court below in admitting in evidence, over 
defendant’s objections, the certified copy of page 519, 
Record Book “A”, same being the deed from John 
Beard, Receiver, to W. H. Mathers. 

The objections advanced by defendant at the trial 
of the case in the court below, were: 


1. That the witness Towles was not able to testify - 
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that the party of the first part in the deed was proper- 
ly described in the acknowledgment. 

2. That the certificate of acknowledgment does 
not contain the name of John Beard. 

These are the only objections, or reasons, advanced 
by the defendant in opposition to the introduction in 
evidence of this certified copy of the deed. Probably 
there are other objections that could have been advanc- 
ed, which, if pressed in this court, might have raised 
some interesting questions, but we have only to con- 
sider the objections which the record shows were raised 
in the court below. The certified copy of the deed, as 
offered, was as follows: 

“This Indenture made this Sixteenth day of 
June in of our Lord one Thousand eight hundred 
and fifty Six betee Beard Receiver of the Land be- 
longing to the Apalacha Land ‘C embraced in the 
Forbes Purchase Party of the first Part and Mat- 
hers of Wakulla County Party of the second part 
Witnesseth: said party of the First part in pursu- 
ant of a Decree in assee on the 11th day of April 
A. D. 1856 by the Honorable J. Wayles Judge of 
the Circuit Court of the Middle Circuit of Flori 
Chancery Sitting, and in consideration of the sum 
of One hun forty four Dollars to the said Partey of 
the First Part Granted and sold and by these pre- 
sants doth grant sell unto the said partey of the 
second part his heirs and assignees Tract of Land 
lying in said Purchase and in the County of W and 
known on a Survey made by Hopkins and Harts- 
field Number Sixty five (65) Sixty Six (66) Ninty 
Five (95) and Six (96) Containing in all fourteene 
hundred and Forty acres less. 

“Together with all the rights and appurte- 
nances thereunto to have and to hold the above 
descri premices withe the appurtenances unto the 
said party of the second part his heirs and assigns 
forever 

“In Witness Whereof The said the first part 
hath hereunto set his hand and seal the day and 
year first above written 
Signed and delivered in 
presants of John Beard Register (Seal) 
P. K. Brokaw 
H. H. Blocker 
“The State of Florida) 

Wakulla County ) “Be it remembered that 
on the Thirty day of July A. D. Eighteen hundred 
and Seven the foregoing Instrument of writ- 
ing was presented The Clerke of the Circuit 
Court for Record, and John personally appear- 
ed before me Clerk of the Circuit Co and ac- 
knowledged the execution of .the foregoing 1n- 
stru and the above to be his proper signature 
I have th fore Recorded the S Same the day 
and year above written. 


“Given under my hand and seale of office at 
Newport the day and date above written. H. L. 
Henderson Clk Circuit Court W. Co. 

“STATE OF FLORIDA 
COUNTY OF WAKULLA. 

“I, L. L. Pararo, Clerk of the Circut Court in 
and for the County aforesaid, do hereby certify 
that the above and foregoing instrument is a true 
and correct copy of a deed from John Beard, Re- 
ceiver to Wm. Mathers, as the same appears of 
record at page 519 of Deed Book A, public records 
of said County. 

“Witness my hand and seal this the 4th day 
of November, A. D. 1926. 

“(SEAL) L. L. Pararo Clerk.” 

Prior to the offering in evidence of this certified 
copy, the witness J. M. Towles had testified, on direct 
examination, concerning the acknowledgment as it ap- 
peared on the original record when he had made an 
abstract in 1918, and also as to the changes in the rec- 
ord, that had occurred through deterioration from the 
effect of the fire, at the time of the trial, saying, “A 
part of the fourth line of the acknowledgment is gone. 
The last word on that line is ‘John’ and I surmise it 
was John Beard, but I don’t remember positively 
whether it was John Beard at that time or not. I think 
it was.” 

It will be seen from the certified copy of the deed 
quoted above that the name Beard, Receiver, appears 
to have been the grantor, but the given name is miss- 
ing. From the photostatic copy of the original record 
which is before us, it appears that at the end of the . 
second line of the original record of the original deed, 
the letter “n’ of the word “between” has crumbled 
away, and that the given name of the grantor, ‘Beard 
Receiver”, has broken off from the end of this line, or 
from the beginning of line three of the original record. 
Referring to line four of the original record of the ac- 
knowledgment in question, photostatic copy of which 
is in the record before us, the given name of the grant- 
or “John,” together with a part of the capital letter 
“B” of the surname of the grantor, is found, the re- 
mainder of the surname not appearing because of the 
breaking off of the margin of the record, as before ex- 
plained. The typewritten certified copy of the record 
of course does not show that part of the capital letter 
“B” following the name “John”, there being no charac- 
ter on the keyboard of the typewriter that would re- 
present the part of the letter remaining. 

The court below, in passing on the defendant’s ob- 
jections, had before it the testimony of Towles, the 
original record of the deed with all that it indicated as 
to the effects of the fire upon it, together with ex- 
planation by the witness Towles. In determining 
whether or not the grantor named in the deed was 
properly described in the acknowledgment of the orig- 
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inal deed, and of the original record before its passing 
through the fire, and whether or not the original certif- 
icate of acknowledgment, or the original record there- 
of, contained the name of “John Beard,” the court was 
warranted in considering, and doubtless did consider, 
the entire instrument. 

In the case of Summer v Mitchell, 29 Fla. 179, 10 
South. Rep. 562, 14 L. R. A. 815, we held as follows: 
“The instrument acknowledged may be resorted to for 
support to the acknowledgment; and where the same 
name appears as a witness to the execution of the deed, 
and to the certificate of acknowledgment, as the officer 
taking it, it may be presumed, in support of the certifi- 
cate, that these names represent the same person.” In 
the same case this court said: “It is the established 
policy of the law to uphold certificates of acknowledg- 
ments of deeds, and, wherever substance is found, obvi- 
ous clerical errors, and all technical omissions will be 
disregarded. Inartificialness in their execution will 
not be permitted to defeat them, if looking at them as 
a whole, either alone or in connection with the deed, 
we find that they reasonably and fairly indicate a com- 
pliance with the law. ‘Clerical errors will not be per- 
mitted to defeat acknowledgments when they, consid- 
ered either alone or in connection with the instrument 
acknowledged, and viewed in the light of the statute 
controlling them, fairly show substantial compliance 
with the statute.” 

From a consideration of all the evidence in this case, 
it is obvious that the original record of the deed con- 
tained the name of John Beard in the certificate of 
acknowledgment. Aside from these considerations, 
the conveyance, certified copy of which was being of- 
fered in exidence by the plaintiff, was an ancient docu- 
ment, having been of record for something like seventy 
years, and would, in our opinion, have been admissible 
in evidence, although defectively acknowledged or 
proved for record. See Bradley v Light Cap, 201 Ill. 
511, 66 N. E. Rep. 546; Stafford v Coldring (Ill.) 64 
N. E. Rep. 395. 

In the last case cited, the supreme court of Illinois 
said: ‘Deeds which have been of record almost fifty 
years are ancient deeds, and there being no suspicious 
circumstances connected therewith, proof of their due 
execution before a magistrate need not be shown, to 
render them admissible in evidence.” 

The court below did not, in our opinion, err in ad- 
mitting in evidence either the abstract of title for the 
purpose for which it was offered, or the certified copy 
of the deed from John Beard, Receiver, to W. H. Mat- 
hers. 

At the trial of the case in the court below, plaintiffs 
offered in evidence a certified copy of an instrument 
purporting to be a deed to the property in question, 
executed by W. H. Mathers to Thirza B. Mathers, dated 
January 16, 1871, and recorded August 23, 1871, in 


Book “C” at page 233, public records of Wakulla Coun- 
ty. To the introduction of this document in evidence 
the defendant Peninsular Naval Stores Company, a cor- 
poration, objected. The trial judge overruled the ob- 
jections and the document was admitted in evidence. 
Defendant, having excepted to such ruling, contended, 
in the eighth ground of its motion for new trial, that 
this ruling of the court was erroneous. 

The objections before the trial court to the offering 
of this document in evidence were: “1. The acknow- 
ledgment was not taken before a Commissioner of 
Deeds for Florida, in the State of Georgia, or before 
the Judge of a Court of Record having a seal. 2. That 
the certificate of acknowledgment was not accompanied 
by a certificate of the Clerk of such Court showing 
that the Judge taking the acknowledgment is the Judge 
of that Court, and that the seal affixed to such acknow- 
ledgment was the seal of such Court. 3. That the 
acknowledgment does not show that it was taken by a 
Justice of Peace in his Justice District, and his seal is 
not affixed to it, nor is his seal recited.” These were 
the only objections made in the court below. 

In support of these objections, the plaintiff in error 
contends before us that under the provisions of Section 
21 of Article XVI. of the Constitution of Florida, cer- 
tified copies of only such deeds as have “been proved 
for record and recorded according to law” may be ad- 
mitted in evidence, citing Norris v Billingsly, 48 Fla. 
102, 37 South. Rep. 564; L’Engle v Reid, 27 Fla. 345, 9 
South. Rep. 213. 

The deed in question, certified copy of which was 
admitted in evidence over defendant’s objection, pur- 
ports to have been executed on January 16, 1871, in 
Thomas County, Georgia, by W. H. Mathers to Thirza 
Mathers. It appears to have been executed in the pres- 
ence of two subscribing witnesses, viz: Josiah J. Evritt 
and Clinton Sneld. The proof of the execution of this 
deed, as shown from the certified copy, purports to 
have been made by the affidavit of a subscribing wit- 
ness, the affidavit being as follows: 

“Georgia ) 
Thomas County) 

“In person came Clinton Sneld, before me the 
undersigned a Justice of the Peace in said County, 
who being sworn says that he saw W. H. Mathers 
sign seal and deliver the above deed to Thirza B. 
Mathers for purposes therein mentioned, that he 
signed said deed as a witness himself in presence 
of W. H. Mathers and saw J. J. Evritt do so like- 
wise. 

“Sworn to and subscribed 
before me this Aug-14th 1871 
“R. B. Madree J. P.” 

When this deed was executed the laws of Florida 
governing the proof of the execution of conveyance of 
lands in Florida, executed outside of the limits of the ~ 


Clinton Sneld 
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State, but within the United States or any Territory or 
District thereof, the proof of the execution of deeds 
had to be made before a Commissioner appointed under 
the law of this State, or in case of sickness, death or 
inability to perform the duties of said office by the 
Commissioner, then the proof might be made before 
the Chief Justice, Judge, presiding Justice, or president 
of any court of record of the United States, or of any 
State or Territory thereof having a seal and a clerk or 
prothonotary. The law also required that the certifi- 
cate of acknowledgment be accompanied by the certif- 
icate of the clerk or prothonotary, and under the seal 
of the said court, that the Chief Justice, Judge or presi- 
dent was duly appointed or authorized as such Judge, 
Justice or president. See Section one, Act. of Feb. 27, 
1840, also Section 12, Chapter 32, McClellan’s Digest. 

In making the first and second objections to the 
introduction of the certified copy of the document in 
question, counsel for defendant evidently had in mind 
the law above referred to. However, in the year 1873 
the legislature of Florida passed another act touching 
the proof of execution of deeds and conveyances. This 
was Chapter 1939, Laws of Florida, Act of the Legisla- 
ture of Florida, 1873. Sections 1, 2, 3, 4 and 5 of 
Chapter 1939, were incorporated in McClellan’s Digest 
on pages 218, 219, as Sections 16, 17, 18 and 19 of 
Chapter 32. 

In this law it was provided that deeds to lands in 
this State, executed in any other State, Territory or 
District of the United States, might be executed ac- 
cording to the laws of such State, Territory or District, 
and the execution thereof acknowledged before any 
Judge or Clerk of a court of record, Notary Public, 
Justice of the Peace, or other officer authorized by the 
laws of such State, Territory or District to take the 
acknowledgment of deeds therein, etc. 

It will be observed that there is nothing said in this 
Act requiring that the officers mentioned as entitled 
to take acknowledgements in other States should use an 
official seal. 

It was provided in that part of Chapter 1939, as 
appears in section 18, Chapter 32, McClellan’s Digest 
that where such officer did not have an official seal, he 
should attach thereto a certificate of the clerk, or other 
proper certifying officer of a court of record, or the 
certificate of the Secretary of State, etc. that the per- 
son whose name was subscribed to the certificate of 
acknowledgment was, at the date thereof, such officer 
as he was represented to be; and that the deed was 
executed and acknowledged according to the laws of 
such State, etc. 

This Act, Chapter 1939, supra, further provided, as 
shown in Section 19, Chapter 32, McClellan’s Digest, 
page 219: “Any deed or conveyance heretofore ez- 
ecuted and acknowledged in compliance with the provi- 
sions of Sections 16, 17 and 18 (same as Sections 1, 2, 


3, of Chapter 1939) shall have the same force and ef- 
fect, and be as valid as if the same had been executed 
after the passage of this Act.” (Italics supplied.) . 


Under the provisions, then, of the Act of 1873, the 
act of the Justice of the Peace in taking the affidavit 
of Clinton Sneld, one of the subscribing witnesses to 
the execution of the deed by W. H. Mathers to Thirza 
Mathers, was validated. 

In the case of Summer v Mitchell, supra, this: court, 
speaking through Chief Justice Raney, said the follow- 
ing, with reference to Section four of Chapter 1939, 
Laws of Florida, validating deeds previously executed 
in compliance with the provisions of said Chapter, to- 
wit: “The intention of the Legislature in enacting the 
fourth Section of the Act of 1873 was at least to render 
valid any irregularity in the acknowledgment of a deed 
of conveyance of land which had been previously ex- 
ecuted in another State, if the execution of the deed 
and of the acknowledgment was in compliance with the 
State where the execution took place. The intention 
extended to making the acknowledgment as valid, at 
least, from the approval of the Statute, as if at the 
time of the execution of the acknowledgment the law 
of this State had provided that deeds of conveyance 
executed according to the laws of the State of its execu- 
tion might be acknowledged according to the laws of 
the State regulating the acknowledgment there, of 
lands located here.” 29 Fla. pp. 203, 204 (text). | 

The defendant in the court below questioned also | 
the validity of the proof of the execution of the deed, 
because the record did not show the official seal of the 
Justice of the Peace, nor did it recite the use of an 
official seal in attesting the affidavit. 

This court has held that the recorder of deeds is 
not required to record the impress of official or private 
seals appearing on documents recorded. Summer v. 
Mitchell, supra; East Coast Lbr. Co. v Ellis-Young Co. 
55 Fla. 256, 45 South. Rep. 826; Green Vv Camp, 61 Fla. 
256, . South Rep. 

As we have already said, the Act of 1873, known | as 
Chapter 1939, did not require that the officer taking 
the acknowledgment should use a seal, but only that a 
certificate of one of certain designated officials should 
be attached, showing that the officer taking the proof 
was authorized to do so, etc. There is no express pro- 
vision in the Statute which required the recordation of 
the certificate last referred to. If the Justice of the 
Peace did not affix his official seal to the certificate, 
there may have been a certificate from the proper offi- 
cial showing the authority of the Justice of the Peace 
to take the acknowledgment in the State of Georgia. 
The law not in specific terms requiring that such certif- 
icate be recorded, the clerk of the court who recorded 
the deed as acknowledged, may have deemed: it un- 
necessary to record such certificate, considering it. as 
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only to inform the recorder of the authority of the 
official taking the acknowledgment, and thus authoriz- 
ing him to record it as properly executed. These ob- 
servations are suggested, in view of the fact that we 
have before us an ancient document and the record of 
an ancient document. And the court will indulge in 
the presumption that the recordation was authorized 
and the proceeding justified under the law. 


This is a certified copy of an ancient instrument, 
and the law relating to admitting ancient documents is, 
in our opinion, applicable. The deed purports to have 
been executed January 16, 1871, and of record since 
August, 1871, some fifty-five years prior to the trial 
of this case. 

In 18 C. J. at page 421, par. 498, it is said: “Upon 
the question whether the registry of a deed of ancient 
date was authorized by any law so that the registry 
may be evidence of the original deed, it has been de- 
cided that the law will always incline to give effect to 
such proceedings if possible, on the ground that a pre- 
sumption in their favor, that at the time they were re- 
garded as valid, arises from the fact of their having 
been taken, and the court will presume that the pro- 
ceedings were justified by some law which then ex- 
isted.” 

In the case of Brown v Edson, 33 Vt. 435, the 
supreme Court of Vermont says: “The court will al- 
ways incline to give effect to such ancient proceedings, 
if possible, upon the ground, that the very fact of their 
having been taken raises some presumption in their 
favor, that at the time they were regarded as valid; 
and unless the court can perceive some sure ground, 
upon which their insufficiency rests, it ought to be pre- 
sumed that some law then existed, by which the pro- 
ceeding was justified, and which has escaped the inves- 
tigation of the court, through the obscurity which the 
lapse of time always induces.” 


We think this deed and the record thereof, certified 
copy of which was introduced in evidence and which we 
are now considering, were ancient instruments, and 
that the certified copy was admissible in evidence, even 
if the original had been defectively proved for record. 
See 22 C. J. 953, par. 1172; also 22 C. J. 953, par. 1175, 
where it is said: “If it be established that the docu- 
ment has been on record for over thirty years, this fact 
is strong evidence in favor of its genuineness, although 
it may not have been recorded in the place or manner 
required by law.” Citing Stafford v Goldring, 197 IIl. 
156, 64 N. E. Rep. 395; Whitman v. Heneberry, 73 III. 
109; Quinn v Eagleston, 108 Ill. 248. 

‘In the case of Whitman v. Heneberry, supra, it 
was said by the supreme court of Illinois, on page 
254 of 66 N. E. Reporter: “It is proper to admit 
in evidence a certified copy of a deed, which has been 
on.record more than thirty years, although not ac- 


knowledged as required by law in force when it was 
executed.” (italics supplied) 

The supreme court of Alabama, in the case of Berne- 
stein v. Humes, 75 Ala. 241, held that ancient deeds 
may be proved by the record thereof in the proper 
office, if the record itself is more than 20 years old, 
although it appeared that the deed had not been so 
acknowledged or proved as to be entitled to record, and 
had not been recorded in the time required by law. See 
also Allison v. Little et al (Ala.) 5 South. Rep. 221. 

In the case of Stafford v. Goldring, on pages 397 
and 398, 64 N. E. Reporter (text), it appears that 
the Illinois court in that case held, that the entry of an 
abstract of title, made from the record of an instru- 
ment recorded upon an acknowledgement taken outside 
the State of Illinois, without certificate of magistracy, 
was legitimate testimony, the records having been de- 
stroyed, to prove the existence and record of an an- 
cient deed. In the case of Clark v. Cochran, supra, 
Mr. Justice Ellis of the court, said, in passing upon 
the admissibility of certified copies of certain instru- 
ments, the following: “These documents bore date 
from 1857 to 1880, and purport to be orders in a cause 
pending in the court involving the lands described in 
the patent mentioned. These orders were recorded in 
deed books; they were not the original orders nor 
copies of the record of the originals, and they were 
not recorded in the order books of the Chancery Court. 
Not withstanding these deficiencies in the evidence 
offered and other technical objections raised by the 
defendant to these muniments of title, we think that 
there was no error in allowing the documents to be 
read in evidence.” 79 Fla. 794 (text). On the same 
page of this opinion, Mr. Justice Ellis, further dis- 
cussing the ruling of the court in admitting the docu- 
ment, held that such certified copies of documents 
were admissible as ancient documents, citing a num- 
ber of authorities. 

The ruling of the court below in overruling the 
defendant’s objection to the introduction of the certi- 
fied copy of the deed from W. H. Mathers to Thirza 
Mathers did not constitute reversible error. 

The fourteenth, fifteenth, sixteenth and eighteenth 
grounds of the motion for new trial, which are grouped 
together in the discussion before us by the counsel for 
plaintiff in error, complain of certain instructions to 
the jury in the charge given by the trial Judge. The 
counsel in their brief contend that the instructions 
complained of were misleading. It appears to us, how- 
ever, that they are complaining of the failure of the 
Judge to charge on a point of law. 

The court below instructed the jury that if they 
found from the evidence that the defendant, or that 
the defendant and those through whom it claimed, 
had been in the actual, open, notorious possession of 


the lands involved, under a claim of right and adversely © 
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to all others, for a period of seven years, then they 
should find for the defendants. We think this instruc- 
tion gave a correct proposition of law, and was sup- 
ported by evidence. The counsel for plaintiff in error 
contends that the court should also have charged the 
jury that if they found from the evidence that those un- 
der whom the defendants claimed title had been in the 
actual, open, notorious possession of the lands, under 
a claim of right, for a period of seven years prior to 
the institution of the suit by the plaintiffs, they should 
find for the defendants. 

We think that the instruction which is now con- 
tended for by the counsel, if there was evidence to war- 
rant it, was a correct statement of the law. The record, 
however, fails to show that the defendant in the court 
below, through its counsel, requested the court to give 
such an instruction to the jury. This court has held 
that the failure of the court to charge the jury on a 
point of law, cannot be assigned as error unless the 
record shows that the instruction was prayed for and 
refused. Witt v. State, 80 Fla. 38, 85 South. Rep. 249; 
Hobbs v. State, 72 Fla. 228, 81 South. Rep. 444; Key 
West v. Baldwin, 69 Fla. 136, 67 South. Rep. 808, and 
numerous other cases cited in Vol. 1, Fla. Digest, page 
393, column 2. The instructions in question are not 
susceptible to the exception made to them in the mo- 
tion for new trial. 

Thus far in our consideration of the first assign- 
ment of errors, all the grounds of the motion for new 
trial which were not specifically abandoned, have been 
disposed of, except the nineteenth, twentieth and 
twenty-first grounds. These grounds, in substance, 
contend that the verdict of the jury was contrary to 
the evidence and contrary to law. 

We have considered the evidence, both documentary 
and oral, offered by the respective litigants at the trial 
in the court below. The question for the jury to de- 
termine, under the evidence and the charge of the 
court, was whether or not the defendant had shown 
title to the property by adverse possession, either by 
itself or by itself and its predecessors, under a claim 
of right and color of title, for the statutory period 
of seven years. 

There was, in our opinion, evidence to sustain the 
verdict of the jury. The Judge of the court below 
heard the witnesses, saw them, and was privileged to 
hear and observe all that transpired in connection with 
the taking of testimony and the trial as a whole. He 
heard and considered the motion for a new trial, con- 
taining the grounds questioning the finding of the 
jury on the law and the evidence, and he sustained the 
verdict. We find nothing in the record to satisfy us 
that the trial Judge should have ruled otherwise. 

The court below did not err in overruling defend- 
ant’s motion for new trial. 

The fourth and fifth assignments of error question 


the rulings of the trial Judge in admitting, over de- 
fendant’s objections, the certified copy of the assess- 
ment roll for the year 1873, which contains the assess- 
ment for that year of Lots 66 and 96 of Hartsfield 
survey, the same being the lands in controversy, and 
also in admitting, over defendant’s objection, a certi- 
fied copy of the advertisement for sale of the lands in 
Wakulla County, Florida, upon which the taxes had not 
been paid, this advertisement being recorded on pages 
351, 352 and 353 of Book “C & D” public records of 
said county. 

We do not think the court committed any revers- 
ible error in making these rulings. To sustain its case 
the defendant had offered, and there was admitted in 
evidence, without objection, what purported to be a 
tax deed for the property in question, executed by 
James W. Smith, Sr. Clerk of the “County” Court 
of Wakulla County, grantor, to James W. Smith, Sr., 
grantee. In addition to this document, the defendant 
had offered, and there were admitted in evidence, cer- 
tified copies of deeds for the property from heirs of 
James W. Smith, Sr., to several grantees, and through 
these and intervening grantees, to the defendant. 

The certified copies of the assessment roll, and 
advertisement of the lands for tax sale, were offered 
in evidence by the plaintiffs for the purpose of show- 
ing certain fatal irregularities in the proceedings re- 
garding the assessment of the taxes, which were delin- 
quent, and also the failure of the tax officials to so 
comply with the law relative to the tax-sale, as to 
render the tax deed to James W. Smith, Sr., which was 
offered by defendant, operative to convey a fee simple 
title. 

The laws of the State of Florida providing the form 
of tax deeds and their contents, at the time of the 
execution of the tax deed to James W. Smith, Sr., re- 
ferred to above, provided that the tax deed should give 
the year for which the unpaid tax was assessed. It 
should state that the sale was made at public auc- 
tion by the tax collector of the county. Furthermore, 
it was required that if more than one parcel of land 
was sold to the same purchaser, each tract purchased 
should be described separately, and the sum for which 
each tract was sold set forth. (See Acts of the Legisla- 
ture of Florida, 1874, pages 26 and 27). 

The tax deed in the instant case purports to convey 
several separate and distinct tracts of land. It fails, 
however, to show the amount for which each parcel 
sold, and the amount of unpaid tax on each parcel. 
It did not indicate that the sale was made at public 
auction. It did not show the years for which the taxes 
were assessed. In a number of other respects this tax 
deed fell short of showing upon its face that it was 
prima facie valid. 

The tax deed failed, as we have already stated, 
to indicate for what year the taxes were delinquent 
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for which the tax sale was made. The certified copy 
of the advertisement of the sale of the lands for taxes, 
and the sale at which the property described in the 
tax deed was evidently made, shows that the sale was 
made April 5, 1875, instead of April 5, 1874, as set 
forth on the face of the deed. This copy of the 
advertisement furthermore shows that the year for 
which the tax was delinquent was 1873. The certi- 
fied copies of both the assessment roll for the year 
1873, and the advertisement of the lands for sale for 
unpaid taxes, conclusively show that lots numbered 
66, 95 and 96, were assessed in the aggregate, and 
not each tract or lot separately; and the taxes were 
extended on the whole acreage, and not on each lot 
separately. 

We think that had the tax deed so complied with 
law, in form and contents, as to make it prima facie 
valid, the certified copies of the tax roll and adver- 
tisement of property for tax sale would have been 
admissible in evidence for the purpose of overcoming 
the prima facie effect of the tax deed. 

Certainly there can be no harmful error in the 
copies of the documents to show fatal irregularities 
ruling of the court, in admitting in evidence certified 
in the tax proceeding, which only showed additional 
matters invalidating the tax deed, which already 
showed its invalidity upon its face. 

The judgment of the court below is affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court and the foregoing opinion prepared 
under Chapter 7837, Acts of 1919, adopted by the 
Court as its opinion, it is considered, ordered and 
adjudged by the Court that the judgment of the Circuit 
Court in this cause be, and the same is hereby, af- 
firmed. 

ELLIS, CJ., and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 


George P. Roe and 
Jerome J. Roe, 
Plaintiffs in Error, 
Vv. Hillsborough County. 
State of Florida, 
Defendant in Error. 

BROWN, J. 

Plaintiffs in error were convicted in the crimi- 
nal court of Record of Hillsborough County in burn- 
ing a building with the intent to injure a certain 
named insurance company, and the judgment of con- 
viction is brought up for review on writ of error. 

The information was filed under Section 5111 of 
Rev. Gen. Stats., which was repealed by Chapter 11812 
of the laws of 1927, now appearing as Sections 7208- 
7212 Comp. General Laws of 1927. However, the 


crime, if any, was committed, the prosecution begun 


and the trial had, before the statute was repealed, 
though judgment and sentence were not entered and 
imposed until subsequent to such repeal. But under 
Section 32 of Article III of the constitution, the re- 
peal of this Section of the Revised General Statutes 
was without effect upon the prosecution and progress 
of this case. It might be observed in this connection 
that the repealing statute contained among its posi- 
tive provisions a section which the legislature no doubt 
intended to cover cases of this sort. But neither the 
meaning nor the validity of such repealing act are 
pertinent to the case now before us. 

Section 5111 Rev. Gen. Stats., under which this 
prosecution was brought, reads as follows: 

“Whoever burns a building or any goods, 
wares, merchandise or other chattels, which are 
at the time insured against loss or damage by fire, 
with intent to injure the insurer, whether such 
person is the owner of the property burned or 
not, shall be punished by imprisonment in the 
state prison not exceeding twenty years.” 

The information against plaintiffs in error was 
in three counts, the first count charging them jointly 
with burning a one story frame building situate on 
Butler Avenue, in Belmont Heights, Hillsborough 
County, Florida, which was insured by The Importers 
& Exporters Insurance Company, a corporation, with 
intent to injure the insurance company. In the second 
count George P. Roe was charged .as principal, and 
Jerome J. Roe as accessory before the fact, and in the 
third count Jerome J. Roe was charged as principal, 
and George P. Roe as accessory before the fact. 

A motion to quash the information was filed, which 
questioned the sufficiency of the information in respect 
to the description or identification of the building al- 
leged to have been burned. The motion to quash also 
made the point that the failure to allege the ownership 
of the building burned was fatal to the sufficiency 
of the information. At common law, such allegation 
in an indictment for arson was undoubtedly essential, 
so as to show that the building was the property of 
another, and many modern cases add the further 
reason that the allegation of ownership is appropriate 
and necessary to the proper identification of the of- 
fense; and such is the general practice even where 
ownership in another is not expressly made an ingredi- 
ent of the statutory crime. 5 C. J. 563, and cases 
cited. And this court has often held that in prosecu- 
tions under our burglary statutes, it is essential to 
the indictment that ownership of the building entered 
be alleged. Addison v. State, Fla., 116 So., 
629. But it would appear that where the burning of a 
building, with a specific intent, and regardless of 
whether it was owned by the offender or not, is made 
the gist of a statutory offense, an allegation of owner- 
ship might not be absolutely essential to the sufficiency 
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of an indictment or information, except as such de- 
scription might prove to be needful to the proper iden- 
tification of the building burned, so as to defeat any 
second prosecution for the same offense. U. S. V. 
McBride, 18 D. C., 371, 386. It is not necessary here 
to determine whether this allegation was essential un- 
der said Section 5111; but, without it, the description 
of the building burned, as contained in the informa- 
tion, is hardly sufficient to properly identify it. The 
description as contained in the information: 

“A one story frame building situate on Butler 

avenue, in Belmont Heights, Hillsborough County, 

Florida.” 
is very vague. There may have been a number of one 
story buildings situate on the street named, for aught 
that appears in the information. If it were in fact 
the only building of that character on that street in 
Belmont Heights, and this fact had been alleged in the 
information, the identification might have been suf- 
ficient to avoid the danger of a second prosecution 
for the same offense, but as it stands and not being 
aided by an allegation of ownership, the building 
burned is not identified with that certainty and def- 
initeness which an indictment or information for such 
a grave criminal offense should contain. It does not 
appear that this court has ever passed upon this iden- 
tical question, but in each of the following cases, which 
have been considered by this court, the defendant was 
charged with burning property with the intent to de- 
fraud an insurance company and in each instance the 
information alleged the ownership of the property. 
Bryant v. State, 103, So., 170, 89 Fla., 26; Latham v. 
State, 102 So., 551, 88 Fla., 310; Hall v. State, 107 
So., 246, 90 Fla., 719; Walker v. State 90 So., 376. 82 
Fla., 465. See also Goff v. State 60 Fla., 13, 53 So., 
327. On account of the indefiniteness of allegation in 
the respect above pointed out the motion to quash the 
information should have been sustained. 

The motion to quash also attacked the accessory 
counts, being the second and third counts of the in- 
formation, because these counts failed to charge that 
the defendants were accessories with intent to injure 
the insurance company. Thus the second count 
charges defendant George P. Roe with the burning 
of the building with the intent to injure the insurance 
company and charges that the defendant, Jerome J. 
Roe, before the commission of the felony alleged, had 
unlawfully and felonously counseled, hired, command- 
ed, incited, moved, encouraged and otherwise procured 
the said George P. Roe to do and commit the said fel- 
ony and arson in the manner and form aforesaid, 
against the form of the statute in such case made and 
provided.” As the information had charged the prin- 
cipal with burning the building with intent to injure 
the insurance company, and the accessory procured 
him to burn it in the “manner and form aforesaid” 
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against the form of the statute in such case made and 
provided, there is some ground for the contention that 
this form of allegation impliedly charged that the 
accessory procured the burning also with the intent on 
his part to injure said insurance company. But in 
criminal pleading, little is left to implication. The es- 
sential elements of an offense must ordinarily be al- 
leged wth a reasonable measure of certainty. In the 
case of Latham v. State, 88 Fla., 310, 102 So., 551, the 
indictment expressly charges that the accessory coun- 
seled and encouraged, etc., the principal to commit the 
act with intent to injure the insurance company, but 
while the indictment appears to have been considered 
sufficient, this particular point was not discussed. 
But it was held in that case, and also the case of Hall 
v. State 90 Fla., 719, 107 So., 246, that intent to in- 
jure the insurance company is under the statute an 
essential ingredient of the crime, and that the burden 
of proof was upon the State to prove the same. In 
the case of Smith v. State, 71 Fla., 97, 70 So., 943, it 
was held that where an indictment for being ac- 
cessory after the fact charges that the defendant, 
with intent that another felon should escape detention, 
such felon by then and there agreeing, etc., with no 
arrest, trial and punishment, did maintain and assist 
allegation that the means specifically stated as being 


used were used with the intent which is made an 


essential element of the statutory offense, the indict- 
ment is fatally defective. In the case of Savage and 
James v. State, 18 Fla., 909, it was held that a charge 
to a jury ona trial of two persons for murder, one Sav- 
age as principal and the other, James, as principal in 
the second degree, that if James was present aiding 
and abetting he was guilty of the same offense, (mur- 
der in the first degree) was erroneous. The court 
held that, “it should be shown that the person aiding 
and abetting, in order to convict him of murder in the 
first degree, knew or believed that the principal in- 
tended to kill, or that the person aiding and abetting 
him acted upon a premeditated design to take life.” 
As the very gist of the offense under the statute is the 
intent to injure the insurance company, application of 
the reasoning employed in these cited cases leads to 
the conclusion that each of these accessory counts was 
defective, in that they failed to allege that the acts 
alleged to have been done by the alleged accessories 
were done with the intent to injure the insurance com- 
pany. This ground of the motion to quash was also 
well taken. 

One of the defendant’s witnesses, Leroy Hinson, 
was on cross examination by the State, asked if he 
had ever been convicted of any crime. To this ques- 
tion, the witness gave an affirmative answer. Upon 
being recalled by the defendants and examined with 
regard to this subject it developed that the so called 
“crime” of which he had been convicted was merely 
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a conviction for a violation of a municipal ordinance 
of the City of Tampa, prohibiting drunkenness. Sec- 
tion 2706, Rev. Gen. Stats., now appearing as Section 
4373, Comp. Gen. Laws of 1927, provides that with 
the exception of the’ crime of perjury, conviction of 
crime will not disqualify a witness but evidence of 
“conviction of crime” may be given to affect the cred- 
ibility of such witness. The question arises: Does the 
conviction in a city court of the violation of a munici- 
pal ordinance amount to a conviction of crime within 
the meaning of the above statutes? The courts appear 
to have answered this question in the negative. See 
40 Cyc., 2611, and two well annotated cases, viz: 
State v. Crawford, 58 Ore., 116; 113 Pac., 440; Ann. 
Cas. 1913 A, 325, 327; Redsecker v. Wade 69 Ore., 
153, 138, Pac., 495, Ann. Cas., 1916 A., 269, and note 
beginning on page 274. It appears that the weight of 
authority is quite well settled to the effect that, in 
order for a conviction of crime to be admissible as 
affecting the credibility of a witness, it must be a 
conviction of an offense against “the law of the land” ; 
that no offense is a crime as used in this sense, which 
does not violate the law of the land; and it is well 
established that a conviction for a violation of a mu- 
nicipal ordinance does not come within this category 
and is not admissible as affecting the credibility of 
a witness. Paralleling the old common law rule as 
to disqualification, it is quite generally held that con- 
viction of any felony is admissible in this connection, 
but in some jurisdictions a conviction for a misde- 
meanor is not considered sufficient. Nor is the mere 
fact that the violation of a muncipal ordinance was 
based upon facts which also constituted a violation of 
a state criminal statute considered sufficient. It must 
be a conviction of a crime, in violation of a law of 
the State—a case wherein the prosecution runs in the 
name of the State. It also appears that in some of 
the states, in order to be admissible, the conviction 
must be of an “infamous” crime, such as constituted 
a disqualification at common law, and in some others, 
of a crime involving “moral turpitude”, which is per- 
haps but another way of stating the same rule. The 
latter appears to be the rule in Alabama. In the case 
of Gilman v. State, 165 Ala., 135, 51 So., 722, it was 
held that under the Alabama statutes relating to the 
competency and credibility of witnesses as affected 
by conviction of crime, only conviction for violation of 
the state laws, and not for violation of municipal or- 
dinances were contemplated. It was further held that 
the conviction of a mere assault and battery does not 
involve moral turpitude, which term signifies an in- 
herent quality of vileness and depravity; that assaults 
are generally the result of a transient ebullition of 
passion, to which a high order of men are liable, and 
do not necessarily involve any elements of moral tur- 
pitude, and hence conviction for same was not ad- 


missible as affecting the credibility of a witness. In 
40 Cyc., at page 2612, it is said that: “The fact that 
a witness is in the habit of drinking intoxicating liquor 
to excess does not affect his credibility ;’ citing cases 
from several states. The authorities appear to be 
pretty evenly divided upon the question as to whether 
or not a formal conviction for violation of a state law 
prohibiting drunkenness may be shown as affecting 
the credibility of a witness. In fact as to particular 
crimes, the decided cases are quite diversified and 
contradictory. Any attempt to analyze or classify them 
would hardly be worth while here. The general rule 
that conviction for the violation of a municipal ordi- 
nance does not constitute such a conviction as is ad- 
missible upon the question of the credibility of a wit- 
ness may well be applied in construing Section 2706, 
Rev. Gen. Stats., Section 4373, Comp. Gen. Laws of 
1927, not only for the reasons above stated, but for the 
further reason that our decisions recognize that there 
are essential differences between state laws and muni- 
cipal ordinances. See, for instance, Wallace v. State, | 
41 Fla., 547, 584, 26 So., 713. This holding is in 
harmony with Section 20 of Art. III of the constitution, 
which says that the legislature shall not pass any local 
law for the punishment of crime or misdemeanor. If 
offenses against municipal ordinances, which are 
purely local in their territorial operation and effect, 
should be held to constitute crimes, there would be no 
uniformity in the criminal laws of the State, and the 
intent of the constitutional provision would be de- 
feated. But as offenses against municipal ordinances 
providing penalties for certain acts in violation thereof 
are neither crimes nor misdemeanors, strictly speak- 
ing, within the meaning of the constitutional provision, 
or of Section 2706 Rev. Gen. Stats., convictions for 
the same are not admissible as affecting the credibility 
of witnesses. 

Since the strong and well reasoned attacks 
of Jeremy Bentham, early in the last century, upon 
the rigid common law rule, which absolutely disqual- 
ified witnesses who had been convicted of treason or 
any other felony, or crimen falsi, from testifying, there 
has been a constant mitigation by statutes of such 
harsh inhibitions of the common law, which were found 
in actual practice to frequently deprive innocent per- 
sons of invaluable testimony; so that now in nearly 
all of the States, conviction for one crime only, that 
of perjury, remains as a ground for disqualification 
of a witness. Bentham strongly urged that not even 
this was sufficient ground, and there are some modern 
writers who fully approve. It is difficult to logically 


resist his line of reasoning. Our Statute, by removing 
as a ground for disqualification, all convictions of 
crime except the crime of perjury, but provding that 
“evidence of such conviction’ could be admitted to 
affect the credibility of such witness, no doubt intended - 


42 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


that such other crimes, conviction for which may be 
admitted as affecting credibility, should embrace only 
that class of crimes which at common law constituted 
ground for disqualification; that is, treason, felonies, 
and other crimes involving some degree of depravity, 
baseness, or moral turpitude. While not necessary 
to a decision of this case, it may not be out of place 
in this connection to ask, why should the time of the 
courts be consumed by allowing parties to attack the 
credibility of witnesses upon grounds which have no 
reasonable or necesasry relation to their integrity 
or veracity—such, for instance, as attempting to prove 
that a witness has been convicted for violating a traffic 
regulation, or a game law, or other statutes dealing 
with offenses which are merely malum prohibitum 
and not malum in se, and which do not necessarily 
involve moral turpitude. See generally Wigmore on 
Evidence, 2nd ed., Section 519 et seq., and Greenleaf 
on Evidence, 16th ed., Sec., 372 et seq. 

It having been shown upon the trial of this case 
that the crime to which the witness referred as having 
been convicted of was merely the violation of a muni- 
cipal ordinance, the motion of the defendant to strike 
such portion of the testimony should have been 
granted. 

Each of the defendants was asked by counsel for 
the state, over the objection of the defendants, the 
following question: “If you had burned this house, 
would you admit it?” We are of the opinion that 
these questions went beyond the bounds of legitimate 
cross examination. Such a question is highly argu- 
mentative and speculative, calls for the opinion of the 
witness as to what he would do under certain cir- 
cumstances, and also constitutes an insinuation that, 
although shown to be guilty of the crime charged, he 
would not admit it; thus reflecting upon the character 
of the witness and tending to prejudice his case in the 
minds of the jury. Cross examination should generally 
be limited to questions of fact. The cross examiner 
has no just cause for complaint because the court ex- 
cludes questions which call for expression of the wit- 
ness’s opinion as to questions of moral obligation 
or the like. The proper function of questions is to 
interrogate, and not to serve as argument, or to form 
a subtle purveyor of argument. In Clemons v. State, 
37 So., 647, 48 Fla., 9, the defendant took exception to 
the court sustaining an objection to the following 
question: “Was there anything said or done by either 
one or both of these parties that led you to believe or 
suppose that in going up the street they were going to 
hunt Thomas J. Smith?” This court held that: “It 
seems to us that the trial judge was clearly right in 
his action. The question called for the belief or sup- 
position of the witness”. Citing Camp v. Hall, 39 
Fla., 5385, 571, 22 So., 792. 

“While we have no decision of this court directly 


in point, we are inclined to the opinion that, in the 
light of general principles the court should have sus- 
tained the defendant’s objections to the above ques- 
tions. 

It is contended by plaintiffs in error that the court 
erred in permitting an office copy of a portion of an 
alleged fire insurance policy to be admitted in evi- 
dence. This document appears to have been the agent’s 
office record, and was a copy of the filled in or type- 
written portion of the policy together with certain 
riders thereto attached, such copy showing that it 
formed only a part of the fire insurance policy which 
the agent and his secretary testified was issued to one 
of the defendants, covering the house that was burned. 
No complete policy or copy of policy was introduced in 
evidence. It appears from the testimony that this 
was the only record kept of this policy, but it was 
identified as a correct record as far as it went, made 
at the time the policy was written and in the usual 
manner that was pursued in the office. 

It is true that under the statute the burden was on 
the state to prove at the time of the burning of said 
building it was insured against loss or damage by fire 
in said Importers & Exporters Insurance Company. 
Hall v. State, supra. But in the case of Seymour v. 
State, 66 Fla., 133, 73 So., 7, and Martinez v. State, 
76 Fla., 159, 79 So., 751, it was held that in a case 
of this kind it was no error to permit an insurance 
agent to testify from his records as to a policy of 
insurance issued by him covering the building in ques- 
tion; the defendant to whom the policy was issued 
being entitled to the possession of the policy and not 
being subject to compulsory requirement to produce 
evidence against himself. It was also held in the latter 
case that proof that the insuring corporation is a cor- 
poration de facto is competent and sufficient. As 
was said in the Seymour case, this was not an action 
on the policy by the parties thereto, but a criminal 
prosecution by the state. While the Supreme Court of 
one of the Northwestern States appears to have taken 
a different view of this question, we are satisfied that 
the rule heretofore announced by this court is well 
founded and we are not disposed to depart from it. 
Under this rule, we are of the opinion that the court 
below was free from error in admitting the evidence 
above referred to, in connection with the testimony 
of the agent and his secretary, as tending to prove 
that a valid policy was actually issued by the insur- 
ance company in question insuring the building that 
was burned against loss by fire. 

Assignment of error number 50 was based upon a 
sentence in the court’s charge to the jury, as to the 
burden of proof being upon the state to prove every 
allegation of the information beyond every reasonable 
doubt, and closing with these words: “and this rea- 
sonabledoubtaccompaniesand abides with you through- 
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out the trial and until you gentlemen have retired to 
make up your verdict.” This was evidently an inad- 
vertence on the part of the court, but nevertheless con- 
stituted error. What the court had in mind no doubt 
was that the presumption of a defendant’s innocence 
abides in his favor throughout the trial unless and 
until the State has overcome such presumption by 
proving his guilt beyond all reasonable doubt. McNair 
v. State, 61 Fla., 35, 55 So. 401. 

What has already been said appears to cover all of 
the controlling legal propositions underlying the nu- 
merous assignments of error in this case, or such of 
them at least as are meritorious, and renders a discus- 
sion of the remaining assignments unnecessary. On ac- 
count of the errors above pointed out the judgment 
of conviction must be reversed. 

Reversed. 

ELLIS, C. J. and STRUM, J., concur. 
WHITFIELD, P. J. and TERRELL and BUFORD, JJ., 
concur in the opinion and judgment. 


FLORIDA EAST COAST RAILWAY 
COMPANY, a corporation, 
Plaintiff in Error, 
Vv. DUVAL COUNTY. 
JAMES Z. WRIGHT, 
Defendant in Error. 
BUFORD, J. 

This was an action brought for personal injury 
alleged to have been inflicted upon the plaintiff by the 
defendant having carelessly and negligently side- 
tracked a car in which plaintiff was a passenger from 
Miami, Florida, to Valdosta, Georgia, in the railroad 
yard at Jacksonville, Florida. The declaration alleges 
that the injury occurred by reason of the facts that the 
plaintiff was sick and ailing and that the defendant 
side-tracked the car in the yards at Jacksonville and 
carelessly and negligently failed and neglected to heat 
and properly ventilate said car in which plaintiff wa’ 
a passenger while said car was side-tracked as afore- 
said and that the car became and was cold and 
draughty. 

A verdict was rendered in favor of the plaintiff 
and, after a remittur had been entered, judgment was 
had, to which judgment writ of error was taken. The 
assignments of error present several questions of law 
which are not necessary to be discussed in this opinion 
because the evidence is insufficient when taken and 
considered as a whole, either to establish the existence 
of negligence on the part of the defendant, or to es- 
tablish the fact that the plaintiff’s injury, if any, was 
directly or proximately caused by any act of the de- 
fendant. Therefore, the judgment should be reversed 
and it is so ordered. 

Reversed. 

WHITFIELD, P.J. and TERRELL, J., concur. 


ELLIS, C.J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


BOOKER AND COMPANY, INC., 


et al., 
Appellants, 
Vv. HILLSBOROUGH COUNTY. 
LEON H. WATSON, INC., » 
et al., 
Appellees. 
BUFORD, J. 


The appellants here were complainants in the court 
below and brought suit to foreclose certain liens for 
material furnished in the construction of a building 
located upon lots described in the Bill of Complaint. 
The materials, it is alleged, were furnished by various 
complainants and went into the construction of a 
building on the lots described during a period begin- 
ning about the 1st of October, 1925, and continuing 
until the 15th of January, 1926, or later. The original 
Bill was filed January 15th, 1927. It was alleged 
that the building was constructed for Leon H. Watson, 
Inc.; that during the time the building was under con- 
struction, to-wit: December 16th, 1925, Leon H. Wat- 
son Inc. acquired title by warranty deed from D. P. 
Davis Properties ; that on December 17th, 1925, during 
the time that materials were being furnished for the 
construction of the building and during the time at 
which the building was being constructed, Leon H. 
Watson Inc. made and executed a mortgage to D. P. 
Davis Properties dated December 17th, 1925 and re- 
corded in the Public Records of Hillsborough County 
December 24, 1925; that such mortgage was for 
$12,000.00 and was to secure advances made by the 
mortgagee to be used in the payment for the house so 
being constructed and that on the same date a second 
mortgage was given by Leon H. Watson, Inc. to D. P. 
Davis Properties for a part of the purchase money 
for the lots upon which the house was being con- 
structed. 

On September 9th, 1926, it is alleged that D. P. 
Davis Properties transferred and assigned for value 
the aforementioned first mortgage, or construction 
mortgage, to Davis Islands, Inc., and that this assign- 
ment was recorded in the proper records of Hills- 
borough County on the same date. 

Originally Davis Islands Inc. was not made a party 
to this suit, but on April 21st, 1927, an amendment 
was filed making Davis Islands, Inc. a party to the suit 
and summons issued to Davis Islands Inc. July 15th, 
1927, and was served. What is termed as a re-drafted 
bill of complaint was filed August 8th, 1927. On 
September 15th, 1927, Davis Islands, Inc. filed an 
answer. The answer contained the following allega- 


tion, to which exceptions were filed, to-wit: 
1. “And that at the time, to-wit, April 21st, | 


| 

|| 


44 


1927, of the filing of the Amendment to the Bill 
of Complaint in this suit by which this defendant 
was first made a party hereto, more than twelve 
months had expired since the furnishing of the 
materials alleged to have been furnished by the 
complainants and also since the furnishing of 
materials by the defendants, W. A. Joughin and 
Jameson Chaires, copartners, doing business as 
Joughin & Chaires, and that more than twelve 
months had expired since the filing for record of 
the certain purported Notice of Lien by the com- 
plainant Munroe Electric Company, a corporation, 
which was filed on the 13th day of April, 1926, 
and recorded in Lien Book 11, on page 232, and 
the defendants, W. A. Joughin and Jameson 
Chaires, copartners doing business as Jameson 
& Chaires, so that the time for bringing suit 
against this defendant to enforce all or any of the 
liens of each and all of the complainants, as well 
as the lien of the said defendants, if in fact any 
suchliensexisted as against this defendant, has ex- 
pired by limitation of law, and that each and all 
of the complainants and the defendants W. A. 
Joughin and Jameson Chaires, copartners doing 
business as Joughin and Chaires, are now barred 
from the foreclosure of such liens,” 

“for that said portion of the seventh paragraph of 
said Answer is impertinent, irrevelant and imma- 
terial as a defense to the allegations of complain- 
ant’s Bill of Complaint. 

II. And further, Complainants except to all 
of the eighth paragraph of said Separate Answer, 
for that the same is impertinent, irrelevant and 
immaterial as a defense to the Bill of Complaint 
herein.” 

The answer of Davis Islands, Inc. prayed for af- 
firmative relief based on allegations contained therein 
and answer was filed thereto by the cross defendants. 
Exceptions were filed to the answer of the cross de- 
fendants in the following lanquage. 

“First Exception: For that said cross-defend- 
ants hath not to the best and utmost of their sev- 
eral knowledge, remembrance, information and 
belief answered the tenth paragraph of this de- 
fendant’s answer and cross complaint filed herein, 
and their answer shows upon its face that the 
cross-defendants, John W. Biggar and wife, Annie 
M. Biggar, are necessary parties defendant to this 
suit, the title of record being in the name of said 
John W. Biggar, Trustee; that the allegations con- 
tained in the first and second paragraphs of said 
cross-defendants’ answer to the defendant’s an- 
swer are immaterial, irrelevant and impertinent 
to show that the said John W. Biggar, individually 
and as Trustee, and Annie M. Biggar, his wife, 
are not necessary parties defendant to this suit. 
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Second Exception: For that the said cross- 
defendants hath not in the manner aforesaid an- 
swered and set forth why this defendant, Davis 
Islands, Incorporated, is not the assignee without 
knowledge of the claims of these cross-defend- 
ants of the mortgage sought by this defendant’s 
answer to be foreclosed, and hath not shown by 
their said answer any matters or facts or any 
knowledge on the part of this defendant, except as 
to claim of cross-defendant, Monroe Electric 
Company, which would establish the priority of 
the liens of these cross-defendants, except Monroe 
Electric Company, to the lien of the mortgage held 
by this defendant and sought by its answer herein 
to be foreclosed. 

In all of which particulars the answer of said 
cross-defendants, Booker & Company, Inc., Mon- 
roe Electric Company, Southern Lumber & Sup- 
ply Company, Knight & Wall Company, B. H. 
Allen and A. L. Allen, co-partners under the name 
of Allen Sheet Metal Works, John W. Biggar, in- 
dividually and as Trustee, and Annie M. Biggar, 
his wife, as this defendant is advised, is imper- 
fect, impertinent and evasive, and this defendant 
excepts thereto and prays that the said cross- . 
defendants may put in a further and better an- 
swer to the allegations for affirmative relief in 
this defendant’s answer contained.” 

The exceptions referred to coming on for hearing 
an order was made over-ruling the exceptions filed to 
the answer of Davis Islands, Inc., and another order 
was made over-ruling the first exception interposed 
to the answer of the cross defendants and sustaining 
the second exception interposed to the answer of the 
cross-defendants. From these two orders appeal was 
taken. 


The 8th paragraph of the answer of Davis Islands, 

Inc., is as follows: 

* “Further answering this defendant alleges that 
it is the holder in due course, by endorsement 
before maturity, of the principal note in the 
amount of $12,000, the payment of which is se- 
cured by the first mortgage heretofore mentioned, 
and is holder by assignment as aforesaid, of said 
mortgage, and that it was, at the time of the pur- 
chase by it of such note and mortgage for a val- 
uable consideration, without notice of any of the 
liens claimed by any of the complainants. That 
at the time of such purchase of said note and 
mortgage by this defendant, more than three 
months had expired since the entire furnishing 
of material by the complainants, and by the de- 
fendants W. A. Joughin and Jameson Chaires, 
co-partners doing business as Joughin & Chaires. 
Further answering this defendant says that the 
said purported notice of lien filed by the complain- 
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ant, Monroe Electric Company and by the defend- 
ants W. A. Joughin and James Chaires, co-part- 
ners doing business as Joughin & Chaires, are 
not in the form required by law and did not there- 
fore constitute notice to this defendant at the 
time of the purchase of the note and mortgage 
of the defendant Leon H. Watson, Inc., as afore- 
said, and that this defendant is a creditor without 
notice of such liens. Further, this defendant says 
that it is without knowledge as to whether such 
notices of liens were filed within three months 
of the entire furnishing of the material by said 
lien claimants, so as to be effectual against this 
defendant, and demands strict proof thereof.” 
The order of the court over-ruling exceptions to the 
answer of Davis Islands, Inc., was error because those 
matters and things set up in those parts of the answer 
to which exceptions were filed constituted no defense 
on behalf of the pleader, nor did they constitute 
grounds upon which affirmative relief could be based. 
We observe no material error in the order of the 
court upon the first exceptions to the answer of the 
cross-defendants, but the second exceptions should have 
been overruled also. This Court, in construing Sec. 
3517 Rev. Gen. Statutes of Fla., in case of Peoples 
Bank of Jacksonville v. Virginia Bridge & Iron Com- 
pany, et al., 94 Fla. 474, 113 So. 680, say: 

“Under paragraph 1 of Sec. 3517, Revised Gen- 
eral Statutes, a person who takes a mortgage 
from the owner of property upon which the con- 
struction of a building is in progress, takes with 
notice of any liens that may have already been 
acquired thereon by the furnishing of labor or 
materials for the erection of such building, wheth- 
er notice of such lien has been recorded on the 
public records or not, and without regard to the 
expiration of the three months period which is 
allowed under paragraph 2 of such statute for 
the recording of such notice after the entire per- 
formance of the labor or the entire furnishing 
of the material.” 

And, also: 

“It is the progress of the construction of the build- 
ing which under the first paragraph of said 
statute is sufficient to charge creditors and pur- 
chasers whose titles or liens attach while such con- 
struction is in progress with notice of liens which 
have already attached to the property in favor of 
persons performing labor or furnishing mate- 
rials for the construction of such building.” 

And, further: 

“The provision of the statute that a purchaser or 
creditor whose interest in the property accrues 
while the construction or repair is in progress 
shall be deemed and held to be a purchaser or 
creditor with notice, is intended to make the 
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progress of such construction or repair legal no- 
tice thereof even if the purchaser or creditor has 
no actual notice or knowledge of such construction 
or repair being in progress on the premises.” 

The twelve months period of limitation fixed by 
Sec. 3530, R. G. S. applies to the time within which 
suit must be filed, the purpose of which is the enforce- 
ment of the lien claimed against the property. 

There is no contention shown by the pleadings in 
this case that the suit was not brought within twelve 
months from the time the last material was furnished 
by the lien claimant. Suit was filed on January 15th, 
1927, and if it should develop that this date was more 
than one year after the last furnishing of material 
and that no notice of lien had been filed in the office 
of the clerk of the Circuit Court, as by statute required, 
the suit would abate because the lien expires by lim- 
itation at the end of twelve months from the perform- 
ance of the work or the furnishing of the materials 
and when the lien shall have expired a suit can not be 
maintained to enforce the same. Eddins v. Tweddle, 
35 Fla., 107, 17 So. 66. 

The fact, however, that an adverse lien holder, 
the same being the assignee of a mortgage, which mort- 
gage was made and executed during the progress of 
the construction out of which the material-man’s lien 
arose, was not, until after the expiration of twelve 
months from the time of furnishing the material, made 
a party to a suit brought within the statutory period 
to enforce the material-man’s lien, is immaterial. The 
only question between the owner and holder of the 
mortgage under the circumstances above stated and 
him who claims the material-man’s lien is the question 
of priorities of lien into which the question of the right 
of the material-man to enforce his lien does not neces- 
sarily enter. 

The question of priorities between lien holders may 
be disposed of in the original suit brought to enforce 
either lien against the property, or where the original 
suit to enforce the lien has been timely instituted and 
litigated and the adverse lien holder is not made a 
party to such suit the question of priorities may be lit- 
igated and adjudicated in a subsequent suit brought for 
that purpose. 

If the holder of a mortgage, which mortgage was 
made and executed by the owner during the progress of 
construction of a building out of which arose a mate- 
rial-man’s lien in favor of a third party, be made a 
party to the suit brought by the material-man within 
the statutory period of limitation, it is no defense to 
the material-man’s lien that the mortgage holder was 
made a party to the suit by amendment after the ex- 
piration of the time within which the original suit 
is required by statute to be instituted. 

It will then be observed by reference to the case 
of Peoples Bank of Jacksonville, a corporation, v. Vir- 
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ginia Bridge & Iron Co., a corporation, supra, that: 

“The statute shows that the lien is acquired, as 
against the owner or purchasers or creditors with 
notice, by a person in privity with the owner, by 
the performance of the labor or the furnishing of 
the material. And the statute shows just as 
plainly, that notice of such lien is constructively 
given to any and all purchasers or creditors whose 
title, interest or lien, in and to the property is 
created or arises while the construction of such 
property is in progress by the actual going on or 
progress of such construction.” 

The pleadings show that the mortgage lien was 
acquired while the construction of, and on, the prop- 
erty involved was in progress, and that it was not a 
mortgage given to secure purchase money, and there- 
fore, the mortgagee took the mortgage with the notice 
of the material-man’s lien. The assignee of the mort- 
gage could acquire no lien of greater dignity by taking 
the assignment of the mortgage than that which was 
acquired by the original mortgagee. This enunciation 
is supported by the opinion in the case of Peoples 
Bank of Jacksonville v. Virginia Bridge & Iron Com- 
pany, et al., supra, and also by the opinion in the case 
of Guaranty Title & Trust Co. et al., v. Thompson, et 
al., 93 Fla. 983, 113 So. 117. 

No new lien was created by the assignment of the 
mortgage but simply the lien which was acquired by 
the mortgagee during the construction was assigned 
and transferred to another and this lien being taken 
by the mortgagee was inferior and subject to the ma- 
terial-man’s lien which arose out of the furnishing of 
material for the construction and it is immaterial 
whether or not the assignee of the mortgage had ac- 
tual notice or knowledge that such construction was 
in progress on the premises at the time the mortgage 
lien was created. 

For the reasons stated, the order of the Chancellor 
overruling exceptions filed to the answer of Davis 
Islands, Inc., and the order sustaining the 2nd ex- 
ception to the answer of cross defendants are each 
reversed. 

Reversed. 

WHITFIELD, P.J. and TERRELL, J., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


The State of Florida, ex rel. 
R. Hudson Burr, A. S. Wells, and 
A. D. Campbell, as Railroad 
Commissioners of the State of 
Florida, 
Relators, 

V. Original Mandamus. 
Atlantic Coast Line Railroad 
Company, a corporation, 
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Respondent. 
STRUM, J. 

This is an original proceeding by mandamus on 
relation of the Railroad Commissioners to compel com- 
pliance by the respondent Atlantic Coast Line Railroad 
Company with Order No. 783 of the Railroad Commis- 
sioners. That order required the respondent to enlarge 
its switching limits at Sanford so as to include what 
is known as Whitner’s siding, and to apply to intra- 
state shipments to and from said siding the same rates 
and treatment accorded to like shipments to and from 
other points within the switching limits of Sanford. 

Respondent resists enforcement of the order on 
the grounds that such enlargement of the switching 
limits is unnecessary and obectionable from an ope- 
rating standpoint, that substantial dissimilarities ex- 
ist between conditions affecting the service at Whit- 
ner’s siding and those affecting the service to points 
now embraced within the Sanford switching limits; 
and that to include Whitner’s siding within the San- 
ford switching limits would result in an unjust dis- 
crimination against other points along the branch line 
upon which Whitner’s siding is situated. 

Respondent operates several main line tracks into 
and out of Sanford, along which the switching limits . 
terminate at various distances from the Sanford 
freight station. To the North toward Jacksonville, 
the switching limits extend 3.850 miles from the sta- 
tion; to the South toward Orlando 1.065 miles; on the 
Tavares branch 2.023; on the Sanford and Everglades 
branch 1.750 miles; and on the Oviedo branch 1.750 
miles, these limits being fixed by respondent. 

The Oviedo branch, after leaving the main line 
South to Orlando a short distance South of the freight 
station, itself proceeds in a general southerly direction. 
About three-quarters of a mile southeasterly from the 
Sanford freight station, at a point within the Sanford 
switching limits, the Sanford and Everglades branch 
leaves the Oviedo branch, the former proceeding east- 
erly about three miles, thence southerly about three 
miles, thence southwesterly about 314 miles to a point 
where it again connects with the Oviedo branch, thus 
forming a loop, roughly a square in shape, the north- 
erly, easterly and southerly sides of which are formed 
by the Sanford and Everglades branch and the west- 
erly side by the Oviedo branch. The northwesterly 
part of this loop lies within the city limits of Sanford. 
The remainder traverses territory to the southeast- 
ward of Sanford, serving a number of shipping points 
located at varying intervals along the loop. The San- 
ford and Everglades branch is regarded by the re- 
spondent as main line. 

Whitner’s siding, here in controversy, is a small 
spur track having a capacity for five cars and is lo- 
cated on the northerly side of the Sanford and Ever- 
glades loop, near the northwest corner of the loop. 
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It is well within the city limits of Sanford as con- 
stituted when this controversy commenced, and is now 
constituted, the city limits having been subsequently 
enlarged. It is approximately one-half mile easterly 
of the point where the Sanford and Everglades branch 
leaves the Oviedo branch, and is about one-third of a 
mile beyond the present switching limits on the San- 
ford and Everglades branch. Proceeding from San- 
ford, Whitner’s siding is the first shipping point reach- 
ed on the Sanford and Everglades branch, the next 
station being about one and one-half miles further 
east. Whitner’s siding is 11,040 feet southeasterly of 
the Sanford freight station. 

On the Tavares branch at a point 10,740 feet west- 
erly of the Sanford freight depot is located another 
spur track called Smith’s siding. The latter was not 
within the city limits of Sanford when this controversy 
was commenced. On the main line North toward Jack- 
sonville at a point 10,200 feet northwesterly from the 
station is located another spur track called Dutton’s 
siding. Further North along the main line toward 
Jacksonville, at a point 13,100 feet northwesterly from 
the station is Rand’s yards where incoming freight 
trains from Sanford are broken up and outgoing trains 
are assembled. In actual operation, all switching move- 
ments on inbound freight originate at Rand’s yards, 
and all switching movements on out bound freight 
terminate there. Cars in and out of Whitner’s siding 
are usually handled by switching engines from the 
Sanford yard operating as specials, the engines hauling 
out a string of cars from the Rand yards and leaving 
them at Whitner’s siding and other destinations along 
the Sanford and Everglades branch. Returning, the 
same engines pick up such cars as are ready to move 
and haul them to the assembly yards at Rand’s. These 
movements are handled by the respondent as a main 
line movement because they move beyond the Sanford 
switching limits, but there is no regular scheduled 
operation of main line trains to Whitner, or around 
the Sanford and Everglades loop. There is no passen- 
ger traffic over the Sanford and Everglades loop. 
Only car load freight shipments are handled to Whit- 
ner’s siding. 

The Sanford switching limits as now constituted 
by the respondent, include Smith’s siding and Dut- 
ton’s siding, but exclude Whitner’s siding by about 
one-third of a mile, although the distance from the 
freight station to all these points is substantially the 
same. No substantial differences in operating con- 
ditions relative to the three sidings exist other than 
that now occasioned by the short main line movement 
to reach Whitner’s siding necessitated by the exclusion 
of that siding from the present switching limits. The 
volume of business moving to and from Whitner’s sid- 
ing is considerably greater than that to and from 
Smith’s and Dutton’s Sidings. Dutton’s siding is 


nearer the break up and assembly yards at Rand’s 
than either Smith’s siding or Whitner’s siding, Dut- 
ton’s siding being only about 900 feet distant from 
the Rand’s yard, but Smith’s siding and Whitner’s sid- 
ing, measured by railroad, are substantially equi-dis- 
tant from Rand’s, as well as from the freight station, 
Whitner’s siding being perhaps 300 feet further away. 

Smith’s Siding and Dutton’s siding being within 
the switching limits, are treated by the respondent as 
part of the Sanford terminal. The Sanford freight rate 
is applied to all shipments to and from these points. 
Whitner’s siding is treated by the respondent as an in- 
dependent main line station, because it is one-third of 
a mile beyod the switching limits as now fixed by the 
respondent. A different rate, higher than the Sanford 
rate, is charged upon shipments to and from Whitner’s 
siding, the additional charge being made to cover the 
cost of the main line haul of about one-third of a mile. 
Lhe billing of shipments trom Whitner’s siding, how- 
ever, is performed at the Sanford agency. ‘lhere is 
no plaitorm, station, or facilities other than the spur 
track at Whitner’s. 

Respondent vigorously protests that the extension 
of the Santord switching limits to include Whitner’s 
siding is unnecessary and objectionabie trom an op- 
erating standpoint and theretore shouid not be made. 

‘Lhe toilowing testimony, however, upon cross ex- 
amination of respondent’s General Superintendent of 
the division in which Santord is located, illustrates the 
absence of any specific objection from an operating 
standpoint, other than the opinion of respondent’s op- 
erating officers, that such eniargement is “‘unneces- 
sary”: 

“Q. But I understand that you concede if the 
limits are extended to include Whitner, that it will 
not interfere in any way with the operation of 
trains in or out of Sanford, for the operation of 
switch engines, or the operation of your yards 
in general at Sanford? 

A. Only to the extent that we consider it un- 
necessary. 

Q. Yes, but you are stating no objections, you 
are just using the term “it is unnecessary” from 
an operating standpoint. In other words, it will 
not help you any from an operating standpoint? 

A. Yes, sir. 

Q. But it will not hurt you to extent, from an 
operating standpoint, it is purely a rate question? 

A. That would have to be determined later 
on. You have to watch your operating to see if 
there is any impediment. 

Q. You do not know of any right now, do you? 

A. Right now, I do not.” 

The Railroad Commissioners found in effect that 
there were no sufficient objections from an operating 
standpoint to including Whitner’s siding within the 
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switching limits of the City of Sanford, which neces- 
sitates an extension of such switching limits about one- 
third of a mile along the Sanford and Everglades 
branch; and that the practice of the respondent in 
applying the Sanford rates and charges to car load 
shipments to and from Dutton’s siding and Smith’s 
siding, while applying higher rates and charges on 
similar shipments to and from Whitner’s siding, oc- 
casioned by the curtailment by the respondent of the 
switching limits so as to exclude Whitner’s siding by 
about one-third of a mile, is an unjust discrimination 
against shippers using Whitner’s siding. 

Carriers are not required to equalize disadvantages 
of location or other substantial inequalities between 
shippers to avoid a charge of discrimination, but so 
long as no unjust discrimination results they may es- 
tablish reasonable territorial limits for the operation 
of their switching engines, and may give shippers with- 
in those limits the benefit of economies resulting from 
substantial dissimilarity in conditions of service. St. 
Louis Q. M. & S. Ry. Co. v. State, 165 S. W. Rep. 251. 
It is, however, the duty of respondent as a common 
carrier to so conduct its public business as to avoid 
unjust discrimination, as to either rates or service, be- 
tween shippers who are similarly situated. 

So long as no unjust discrimination results, the 
respondent is at liberty to fix its switching limits 
where it will. The present main line movement, one- 
third of a mile, to reach Whitner’s siding could be 
eliminated by the respondent by moving out its yard 
limit board on the Sanford and Everglades branch 
so as to include Whitner’s siding. The respondent is 
under no restraint in so extending its switching limits, 
save that dictated by its own judgment in respect to 
operating conditions at that point. But the respondent 
contends that the extension of its switching limits, 
as stated, is unnecessary and therefore objectionable 
from an operating standpoint. 

Within switching limits, switching movements may 
operate without main line orders. For the protection 
of switching movements thus operated, main line 
freight trains are required to slow down so as to be 
able to stop within vision. Passenger trains are re- 
quired to proceed with caution. From an operating 
standpoint, therefore, it is desirable to fix the switch- 
ing limits at points no further from station points 
than is necessary to meet actual requirements for 
switching movements in the vicinity of stations, so as 
not to unnecessarily impede main line trains. The pri- 
mary considerations of the railroad operator in fixing 
switching limits seem to be to fix the same so as to 
provide a switching area adequate to transportation 
needs, within which switching movements may operate 
without main line orders and within which main line 
trains must operate so as to protect switching move- 
ments, but to make these limits no larger than is es- 


sential, in order that interference with main line trains 
may be minimized. 

From an operating standpoint, the major objection 
to enlarging limits seems to be the increased interfer- 
ence with main line movements. Since, however, there 
are no main line movements on the Sanford and Ever- 
glades branch in the sense of through schedule traffic, 
and since the only movements to Whitner’s siding are 
really switching movements operating under main line 
orders solely because Whitner’s siding is slightly be- 
yond the switching limits as now fixed by the respond- 
ent, there appears no objection from an _ operating 
standpoint to the enlargement here in question suffic- 
ient to overcome the prima facie reasonableness of the 
order in question. That part of the Ovideo branch af- 
fected by movements to Whitner’s siding is already 
within the switching limits. 

The only justification found in the testimony for 
applying a freight rate to and from Whitner’s siding 
higher than that applicable to Smith’s and Dutton’s 
sidings is the fact that a main line haul of about one- 
third mile is now necessary to reach Whitner’s siding, 
entailing the operation of trains under regular main 
line orders, manned by crews conforming to require- 
ments for main line trains, thereby involving an addi- 
tional expense over a purely switching movement. This 
objection, however, as we have seen, may be eliminat- 
ed by the respondent by merely moving the yard limit 
so as to include Whitner’s siding so that movements 
may operate to that point without main line orders. 
This the respondent is at liberty to do, but objects 
for the reason that it is unnecessary from an operating 
standpoint. As applied to the enlargement here in 
question, however, so as to include Whitner’s siding, 
this objection seems to us to be without sufficient foun- 
dation to overcome the prima facie reasonableness of 
the Railroad Commissioner’s finding to the contrary. 

It appears by the testimony before us that Whit- 
ner’s siding, with respect to use and operating con- 
ditions and switching service at Sanford, is in sub- 
stantially the same relative status as Dutton’s siding 
and Smith’s siding, both of which enjoy Sanford rates. 
Smith’s siding, enjoying the Sanford rate, is not within 
the city limits of Sanford, as those limits existed when 
this controversy commenced, but Whitner’s, to which 
the higher rate is applied, was well within the city 
limits of Sanford. The latter fact, however, is of 
course not conclusive. Did there exist substantial dis- 
tances in operating or other conditions between Whit- 
ner’s siding and the Dutton and Smith sidings, a dif- 
ferent situation might be presented notwithstanding 
the relative location with reference to the city limits. 
St. Louis Chamber of Com. v. B. & O. R. R., 57 1. C. C. 
639; Western Meat Co. v. Director General, 78 I. C. 
C. 77; New Bedford Board of Commerce v. Director 
General, etc., 55 I. C. C. 320. 
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The respondent urges that if it is required to in- 
clude Whitner’s siding within its switching limits and 
to apply Sanford rates to shipments to and from that 
point, it would inevitably follow, in order to avoid 
unjust discrimination ‘against other shipping points 
along the Sanford and Everglades loop, that the same 
treatment must be accorded to these other points, 
thereby indefinitely and illogically enlarging the San- 
ford switching limits and unjustifiably reducing re- 
spondent’s revenue. But that result would not neces- 
sarily follow. That is a question which must be decided 
upon the facts pertaining to controlling operating and 
other conditions affecting these latter stations as 
compared to other shipping points within the Sanford 
terminal. Substantial differences in operating or other 
conditions with respect to distance, relative location, 
and other material factors entering into the service 
and use, might justify a main line haul to reach other 
shipping points on the Sanford and Everglades branch, 
or an appropriate compensatory charge therefor, even 
though Whitner’s be included within the Sanford 
switching limits. That question, however, is not now 
before us. 

Upon the facts involved in this case, it appears 
to us that the Railroad Commissioners’ finding of 
the existence of an unjust discrimination against ship- 
pers using Whitner’s siding, and the order requiring 
the enlargment of the Sanford switching limits so as 
to remove the causes of such discrimination is not 
unreasonable. 

It is therefore ordered that the peremptory writ 
issue. 

ELLIS, C.J. and WHITFIELD, TERRELL. 
BROWN and BUFORD, JJ., concur. 


CITY OF DELAND, a Municipal Cor- 
poration organized and existing 
under the laws of the State of 
Florida, E. W. BROWN, as Commissioner 
at large of the City of DeLand, 
WALTER O. LAHRMAN, C. L. HEATH, 
and CLARKE HARPER, as Commissioners 
of the city of DeLand, H. P. Ford, 
as City Manager of the City of 
DeLand, NOEL B. MONTREVILLE, 
as City Auditor and Clerk of the 
City of DeLand, T. V. STONE, as 
acting City Auditor and Clerk of 
the City of DeLand, and J. H. 
STONE, City Treasurer of the City 
of DeLand, 

Appellants, 

Vv. Volusia County. 

F. G. MOORHEAD, JOHN CRANOR, and 
C. W. BOARD, in their own right 
and in behalf of all other tax 
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payers in the City of DeLand, 
State of Florida, 

Appellees. 
TERRELL, J. 

Appellees brought this suit in the court below to 
restrain the City of DeLand from expending any of 
its funds for publicity purposes and to restrain the 
said city from expending any funds from its treasury 
for any purpose before the bill, claim or demand there- 
for has been approved by the City Commission of 
said city. A restraining order was granted as to both 
aspects of the prayer of the bill and appeal was taken 
from that order. 

By its charter as now constructed, is the City of 
DeLand authorized to collect and disburse a tax for 
publicity purposes and can such funds or any other 
funds of said city be paid out of its treasury without 
the approval of bills therefor by the City Commission, 
is the question presented here for our consideration. 

The answer to these questions is determined by an 
examination of Chapter 3255 Acts of 1919 Laws of 
Florida, and Chapter 11466 Acts of 1925 Laws of Flor- 
ida. Chapter 8255 Acts of 1919 was approved April 
26, 1919 and authorized the City of DeLand to levy 
and collect a tax of not exceeding two mills on the 
dollar of all taxable property in the city for publicity 
purposes. Said Chapter 8255 became a part of the 
city charter of DeLand from the date of its passage 
and approval and was ample authority for the assess- 
ment and collection of a publicity tax. St. Petersburg 
v. English 54 Fla. 585, 45 So. 483. Chapter 11466 
Acts of 1925 Laws of Florida was approved November 
30 of that year and purported to be a complete re- 
vision of the City Charter of the City of DeLand, the 
title to said act being as follows: 

AN ACT to Abolish the Present Municipal 
Government of the City of DeLand, Volusia Coun- 
ty, Florida, and to Organize, Incorporate and Es- 
tablish a New City Government for the Same and 
to Provide for its Jurisdiction and Powers. 

Section 21 of Chapter 11466 in minute detail 
enumerates the powers vested by the legislature in the 
City of DeLand but authority to assess and collect a 
publicity tax is not included therein. Other sections 
of the act embrace inclusions and exclusions of old 
charter provisions but none of them appear to cover 
a tax for publicity purposes. We must therefore con- 
clude that since Chapter 11466 Acts of 1925 Laws of 
Florida was a complete revision of the Charter of the 
City of DeLand and nothing was carried therein to au- 
thorize the collection of a publicity tax; all statutes 
on that subject were repealed and that there is now 
no authority for such a tax. 

Under Section 8, Article 8 of the Constitution mu- 
nicipalities in this state can exercise only such powers 
and prerogatives as are conferred on them expressly 
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or impliedly by legislative enactment. Ferguson v. 
McDonald 66 Fla. 494, 63 So. 915; Malone v. Quincy 
66 Fla. 52, 62 So. 922; Anderson v. Shackleford 74 
Fla. 36, 76 So. 343. Any doubt as to the alleged au- 
thority of a municipality to exercise any power should 
be resolved against its exercise. 

On the question of whether or not moneys can 
lawfully be expended from the treasury of the City 
of DeLand without first securing the approval of 
claims or demands therefor by the City Commission 
we think that Section 45 of Chapter 11466 clearly re- 
quires that such approval be had. Aside from the legal 
aspect of the matter a wise public policy requires that 
the City Commission approve all expenditures from 
its treasury. 

For the reasons announced in this opinion the de- 
cree of the Chancellor is affirmed. 

WHITFIELD, P.J. and BUFORD, J., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 


STATE OF FLORIDA, EX REL 
MORTON R. HIRSCHBERG, 
RELATOR, 

Plaintiff in Error, 

Vv. Duval County. 
FRANK BROWN, AS CLERK OF THE 
CIRCUIT COURT OF DUVAL COUNTY, 
FLORIDA, 

RESPONDENT, 
Defendant in Error. 
BUFORD, J. 

In this case alternative writ of mandamus was is- 
sued in Duval County to require the Clerk of the Cir- 
cuit Court to record a certain final decree of fore- 
closure and sale in Chancery Order Book of the Cir- 
cuit Court, or show cause why he did not’ perform such 
service. The Clerk made his return to the alternative 
writ alleging in effect that he had already recorded 
the final decree and orders referred to at page 1 in 
Chancery Order Book No. 56 of the Public Records 
of Duval County, Florida, and that he had so recorded 
the same by a photographic process authorized by 
Chapter 10,300, Acts of 1925, and which particular 
process had been recommended by the Clerk and ap- 
proved by the Board of County Commissioners. 

- Upon final hearing the court entered its judgment 
in words and figures as follows: 

“And now this cause coming on this day to be 
further heard, upon the motion of the Relator 
for peremptory writ of mandamus and the cause 
having been argued by counsel for said Relator 
and counsel for Respondent, and it appearing that 
the matters of fact involved herein are not dis- 
puted or contested, but are fully admitted by the 

~- respective parties by their various pleadings here- 


in, and it further appearing that said Respond- 
ent has duly performed his duty in the premises 
as Clerk of this Court, and has lawfully recorded 
in Chancery Order Book 56, page 1, the final 
decree heretofore rendered in the case of Morton 
R. Hirschberg, Complainant, v. Eb Standerfer, 
et al. Defendants, Number 21552-E, and this 
Court being of the opinion that the recording of 
decrees of this Court by photography meets all 
the requirements of law and that said Clerk may 
not be required to record judgments, orders and 
decrees by typwriting, as sought by the petition 
for alternative writ, and the Court being fully ad- 
vised in the premises, upon consideration thereof 
it is ordered and adjudged that the petition of 
Relator for mandamus be refused.and denied and > 
the cause be dismissed and that the Respondent 
go hence without day. 
DONE AND ORDERED at Jacksonville, State 
and County aforesaid, this 14 day of June, A. 
D., 1928. 
DeWitt T. Gray, 
County Judge.” 
We have carefully examined the transcript of the 
record and it appears that the judgment of the Circuit 
Court finds ample support therein and is correct. 
People ex rel. Armbrecht v. Haas, 142 N. E. Rep. 549; 
Richardson v. Woodard (Miss) 97 So. Rep. 808. 
The judgment should be affirmed and it is so 
ordered. 
Affirmed. 
WHITFIELD, P.J. and TERRELL, J.,. CONCUR. 
ELLIS, C.J. and STRUM and BROWN, JJ., con- 
cur in the opinion and judgment. 


LEE HART, 
Appellant, 
v. Sumter County. 
W. F. ATWOOD, © 
Appellee. 


BUFORD, J. 
In this case the appellant has grouped in his brief 
three assignments of error, as follows: 

“2. That the Court erred in finding that com- 
plainant is entitled to an equitable lien on the 
property described in the bill of complaint. 

3. That the Court erred in finding that the 
equities of this cause are with the complainant. 

4. That the Court erred in rendering its final 
decree of August 5th, 1927.” 

The assignment of error numbered 3 is without 
merit, and, therefore, all assignments of error fail. 
In Smithie v. State, 88 Fla. 70, it is held: 

“Where assignments of error are grouped in 
the brief of counsel for the plaintiff in error, if 
one assignment fails, they all fail.” 
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The first assignment of error having been aban- 
doned, and there being no other assignments of error, 
except those above mentioned, before the Court, the de- 
cree of the Chancellor might be affirmed, but the 
abstract of title which is before the Court and which 
constituted a part of the evidence before the Chancel- 
lor shows that the title to the lands involved in the 
decree is held by Lee Hart and his wife, Mary Hart, 
and that the same constitutes an estate by entireties. 

In the case of Ohio Butterine Co. et al., v. Har- 
graves, et al, 79 Fla. 458, 84 So. 376, this Court say: 

“The interest of a husband in an estate by 
entireties has been held to be a vested interest, 
and as such the subject of a lien of a judgment 
against him, but the courts are not in harmony 
upon the question, and the better view appears to 
be that where under married Woman’s Acts the 
husband no longer has the right to the possession 
and control of the property of the wife, there is 
nothing which he can individually dispose of or 
encumber,  , or which can be sold on execution 
for his debts, and therefore, there is nothing to 
which a lien may attach.” 

And, again in that case, the Court say: 

“No judgment constitutes a lien upon property 
against which it can not be enforced.” 

In the case now under consideration the wife, Mary 
Hart, was not a party to the contract of sale and was 
not a party to the suit, nor should she have been, be- 
cause the record does not disclose that she or her estate 
was in any way bound by the contract. 

It would appear highly improper for this Court 
to affirm a decree in a case where the record as it 
appears here discloses that such decree can not lawfully 
be enforced. 

It appears from the record now before us that part 
of the final decree, reading as follows: 


“that to secure the payment of said sum of money 
that the complainant has a lien on the lots, tracts 
or parcels of land situated, lying and being in the 
County of Sumter and State of Florida; and here- 
inbefore described as belonging to the defendant 
and more particularly described in said contract 
and bill of complaint; that in default of said pay- 
ment the said Special Master be and he is hereby 
directed to sell the said premises described in said 
bill of complaint to satisfy such indebtedness and 
costs and in the event of such sale, should the said 
premises fail to sell for sufficient to pay for the 
total amount of this indebtedness secured by this 
lien, that a decree for the difference or deficiency 
be entered against the said defendant’, 
constitutes error. The remainder of the decree, how- 
ever, appears to have been properly entered. 


_. The decree of the Chancellor is reversed, with di- 


rections that further proceedings be had not incon- 
sistent with this opinion. 

Reversed. 

WHITFIELD, P.J. and TERRELL, J., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 


Mary E. Sydney, a feme sole, 


Appellant, 
Vv. Polk County. 
Auburndale Construction 
Corporation, a Florida 
Corporation, Zeta L. Bristol 
and O. M. Bristol, her 
husband, 
Appellees. 
TERRELL, J. 

Appellant in the court below brought suit against 
appellees to foreclose a mortgage. There was a decree 
pro confesso and final decree entered against appellees, 
the final decree bearing date of December 1, 1927. 
On December 19, 1927 appellees filed their motion to 
vacate the decree pro confesso and set aside the final 
decree and for leave to file their answer to the bill 
of complaint. On January 24, 1928 the Chancellor 
made his order granting the said motion. Appeal 
was taken from that order. In connection with the 
foregoing other proceeding and steps in the cause were 
taken but they are immaterial to a disposition of the 
questions raised here. 

Was the Chancellor within his discretion in vacat- 
ing the decree pro confesso and setting aside the final 
decree? 

Appellant contends that the decree of the Chan- 
cellor vacating the decree pro confesso and setting 
aside the final decree not having been made within 
twenty days from the date of the final decree was 
in violation of Equity Rule 45, the pertinent part of 
which is as follows: 

RULE 45. When the bill is taken pro confesso, 
the court may proceed to a decree at any time, 
and such a decree rendered shall be absolute, un- 
less the court shall, within twenty days after ren- 
dering the decree, set aside the same, or enlarge 
the time for filing the answer, upon cause shown 
upon motion and affidavit of the defendant. 

As against the contention of appellant, appellees 
contend that the action of the Chancellor was controlled 
by Section 4945 Compiled General Laws of Florida 
1927 (Section 3158 Revised General Statutes of Flor- 
ida) the pertinent part of which is as follows: _ 

4945. (3158.) When the bill in any cause is 
taken pro confesso, the court may proceed to a de- 
cree, and such a decree rendered shall be absolute 
unless the court shall set aside the same or enlarge 
the time for filing the answer for cause shown 
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upon motion and affidavit of the defendant, made 
and filed within twenty days after the entry of the 
final decree. 

In fine, the appellant contends that by the terms 
of Equity Rule 45 the motion to vacate the decree pro 
confesso and set aside the final decree must be made 
and disposed of by the Chancellor within twenty days 
unless additional time is allowed, while appellees con- 
tend that by the terms of Section 4945 Compiled Gen- 
eral Laws of Florida the motion to vacate the decree 
pro confesso and set aside the final decree must be 
made and filed within twenty days but that it may 
be disposed of within a reasonable time before or af- 
ter the lapse of the twenty days in the discretion of 
the Chancellor. 

In its inception the question of setting aside a de- 
cree pro confesso is addressed to the sound discretion 
of the Chancellor to be exercised according to the cir- 
cumstances of each particular case. Sutton v. Zewad- 
sti 60 Fla. 379, 70 So. 433; Strickland v. Jewel 80 Fla. 
221, 85 So. 670. 

The record here discloses that the motion to vacate 
the decree pro confesso and set aside the final decree 
was made within the twenty day period, that while it 
was not disposed of within the twenty days it was 
disposed of in a reasonable time beyond the twenty 
days and that on its face it purports both diligence 
and a meritorious defense. 

The legislature has no power to prescribe rules 
regulating the conduct of the court’s business or other 
matters within the inherent power of the court to reg- 
ulate. Webber v. Blanc 39 Fla. 224, 22 So. 655; Bryan 
et. al. v. State 94 Fla. 909, 114 So. 773. We do not 
think that Section 4945 Compiled General Laws of 
Florida infringes on this rule but on the other hand it 
deals with a question subject to legislative regulation. 

The motion to vacate the decree pro confesso and 
set aside the final decree was made and disposed of 
in conformity to law so the decree of the Chancellor 
is affirmed. Encyclopedia of Pleading and Practice, 
Vol. 18, page 1239, Section 4682 Compiled General 
Laws of Florida. (Section 2955 Revised General 
Statutes of Florida.) 

Affirmed. 

WHITFIELD, P. J. and BUFORD, J., concur. 

ELLIS, C.J. and STRUM and BROWN, JJ., concur 
in the opinion and judgment. 


LILLIAN L. MEREDITH AND 
J. J. MEREDITH, 
Appellants, 
Vv. DADE COUNTY CIRCUIT COURT. 
DAVID D. LONG, JAMES MACFADYEAN, 
JANE MACFADYEAN AND WILLIAM D. 
COSS, - 


Appellees. 
BROWN, J. 

This is an appeal from a decree of foreclosure. 
The bill was filed May 21, 1926. The appellants had 
purchased the property on contract shortly subsequent 
to the time the mortgage was made and subject to 
such mortgage. The note which was secured by the 
mortgage, was for $3,000.00, dated June 20, 1924, due 
three years after date, and bore interest at 8 per cent, 
payable semi-annually. The mortgage provided that 
upon default in the payment of interest the whole 
amount of principal and interest should, at the option 
of the mortgagee, at once become due and payable. The 
bill alleged that no interest had been paid on the note 
and mortgage except $80.00 paid between November, 
1924, and February, 1925 and that complainant elected 
to declare the whole amount of principal and interest 
due. When it came to the taking of testimony before 
a special master on April 15, 1927, the complainant 
mortgagee was not examined. One of the mortgagors 
was examined in behalf of the complainant, and tes- 
tified that he personally had not made any payments 
whatever on the mortgage debt. He did not testify, 
however, that the purchasers had made no payments. 
He further testified that the mortgagee had told him 
he had paid four payments of $20.00 each. This was 
stricken on motion of appellants as hearsay, but the 
bill admitted practically the same thing. Counsel for 
Appellants then moved to strike the testimony of this 
witness on the ground that no sufficient evidence of 
default had been offered. Counsel for complainant 
then took the stand. He testified that as attorney for 
complainant he elected to declare the principal note due 
“for the following reason: that the semi-annual in- 
terest due June 20, 1926, and January 20, 1927, have 
not been paid.” That the note for $3,000.00 had been 
“in my hands for collection since May, 1926,” and had 
been presented by him for payment without avail to 
both the original mortgagor and one of the appellants. 
This was in substance all the evidence submitted. The 
appellants then made an effort by petition to file an 
amended answer, alleging that the original answer 
had been filed by their attorney in fact during their 
absence from the State, they having been served by 
publication, and that such original answer was made 
under a misapprehension of the facts by such attorney 
in fact. The amended answer, which was tendered, 
evidently intended to set up that an arrangement had 
been made on behalf of complainant by which a cer- 
tain bank was authorized to collect the amount due 
on appellant’s contract for purchase and apply the 
payments so as to take care of the amounts falling 
due under complainant’s mortgage, and that in addi- 
tion to the $80.00 which had been paid complainant, 
above referred to, they had tendered to the bank the 
money to pay the interest on the mortgage as it fell 
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due, and that the bank had refused to accept such 
payments: that therefore there was no legal default 
in payment of interest up to the time the bill was 
filed. But there was no direct or clear averment that 
complainant had himself authorized the bank to col- 
lect, or receive payment, of such interest payments 
on said mortgage note, and the court below should not 
therefore be held to have abused its discretion in not 
allowing the amended answer, with such imperfect 
allegations, to be filed at that late stage in the pro- 
ceeding. However, there was no satisfactory or suf- 
ficient proof made of default in payments of interest 
falling due before the bill was filed. The witness who 
was examined for complainant, one of the original 
mortgagors, merely testified that he had made no pay- 
ments. The testimony of complainant’s solicitor tend- 
ed to show that no default had taken place prior to the 
filing of the bill on May 21, 1926, inasmuch as he at- 
tempted, in his testimony at the hearing, to exercise 
the option to declare the principal note due for non- 
payment of interest falling due subsequent to the filing 
of the bill, qn, towit, June 20, 1926, and January 20, 
1927. The complainant had already, in his bill, elected 
to declare the principal note due because of default in 
payments of interest alleged to have occurred before 
the filing of his bill. The institution of the suit itself, 
if begun after a default had occurred, would have op- 
erated as an exercise of the option to treat the princi- 
pal sum as due, as stipulated for in this mortgage. 
Prince v. Mahin, 73 Fla., 74 So., 696. In the absence 
of positive proof of such default on the hearing, and 
the testimony of complainant’s solicitor indicating that 
the defaults probably took place after the suit was 
begun, it appears that the bill was prematurely filed, 
and that the exception of the defendants, appellant’s 
here, to the sufficiency of the evidenée to sustain the 
allegation of default as made in the bill, and to the 
report of the Master, appear to have been well taken. 

In the absence of proper supplemental bill, filed 
after due permission granted, the general rule is that 
the right of a complainant to the relief prayed must 
be determined according to the facts existing at the 
time the original bill was filed. If he had no valid 
and subsisting cause of action on the facts existing 
at that time, the defect cannot ordinarily be remedied 
by the acquisition or accrual of one while the suit is 
pending. But on application seasonably made, a court 
of equity will, in certain proper cases, allow a sup- 
plemental bill to be filed. Ledwith v. Jacksonville, 
32 Fla., 1, 13 So., 454; Crump v. Perkins, 18 Fla., 
353; Gracy v. Fielding, 83 Fla., 388, 91 So. 373; 1 
C. J. 1150; 21 C. J. 540-542. In some jurisdictions, some 
matters newly arising after suit began may be brought 
in by way of amendment. 21 C. J. 526, and cases cited. 
It is not necessary for us here to determine what mat- 
ters of this nature may be properly brought in by sup- 


plemental bill, or what by way of amendment, as neith- 
er was filed, or permission to file applied for, in this 
case. 

From what has been above pointed out, it appears 
that there is error in the record and that the decree 
appealed from is not sustained by sufficient legal ev- 
idence, which requires a reversal. 

Reversed. 

WHITFIELD, TERRELL, STRUM and BUFORD, 
JJ., concur. 

ELLIS, C. J. dissents. 


C. T. PORTER, as Tax Collector 
of Bay County, Florida, 
Appellant, 
Vv. BAY COUNTY. 
THE FIRST NATIONAL BANK OF PANAMA 
CITY, Florida, a corporation, 
Appellee. 
WHITFIELD, J. 

This appeal is from a decree perpetually enjoining 
the Tax Collector of Bay County from collecting taxes 
levied for the years 1925 and 1926 upon the capital 
stock of a national bank. The Court held that under 
the provisions of Section 1, Article IX of the Consti- 
tution of Florida, as amended in 1924, intangible prop- 
erty was not assessable in 1925 and 1926 at a higher 
rate than 5 mills on the dollar of the assessed valua- 
tion, and that as no statute authorizes such a special 
levy on intangible property as distinguished from tan- 
gible property, the levy is invalid, the capital stock of 
the bank being held to be intangible property. 

The constitutional provision as amended is as fol- 
lows: 

Section 1. The Legislature shall provide for 
a uniform and equal rate of taxation, (except that 
it may provide for special rate or rates on intan- 
gible property, but such special rate or rates shall 
not exceed five mills on the dollar of the assessed 
valuation of such intangible property, which 
special rate or rates, or the taxes collected there- 
from, may be apportioned by the Legislature, and 
shall be exclusive of all other State, County, dis- 
trict and municipal taxes;) and shall prescribe 
such regulations as shall secure a just valuation of 
all property, both real and personal, excepting 
such property as may be exempted by law for 
municipal, education, literary, scientific, religious 
or charitable purposes. 

The language contained in the parenthesis was in- 
corporated in the organic section by adoption at the 
general election in November, 1924. 

Prior to the amendment, the organic law required 
“a uniform and equal rate of taxation” upon “all 
property, both real and personal, excepting such prop- 
erty as may be exempted by law for municipal, educa- 


| 

| 

| 


54 FLORIDA STATE BAR ASSOCIATION LAW JOURNAL 


tional, literary, scientific, religious or charitable pur- 
poses”, no distinction being made by the laws of the 
State between tangible and intangible property for 
taxation purposes. “All public stocks or shares in all 
incorporated or unincorporated companies,” are by the 
statute classed as “‘personal property’, and made sub- 
ject to taxation as other personal property and real 
property. Section 696, Revised General Statutes 1920; 
Section 896, Compiled General Laws 1927. 


The amendment of Section 1, Article IX, became 
“a part of the constitution’, upon its being adopted 
at the general election in November 1924, Section 1, 
Article XVII; Advisory Opinion to the Governor, 34 
Fla. 500, 16 So. 410; but the effect and operation of the 
amendment depend upon its terms and purposes. Man- 
ifestly the amendment incorporated in Section 1 of 
Article IX, is intended to operate, upon appropriate 
legislation duly enacted, as an exception to the organ- 
ic general rule of uniformity and equality in the rate 
of taxation. The amendment gives the Legislature 
permission to make an exception to the general rule 
of uniformity and equality as to the rate of taxation 
on all property not exempt from taxation, by providing 
for special tax rates “on intangible property” ; and com- 
mands that “such special rate or rates shall not exceed 
five mills on the dollar of the assessed valuation of 
such intangible property.” The amendment is not 
self executing or mandatory, but merely confers upon 
the Legislature permissive authority to provide for 
special rates of taxation on intangible property, thougn 
the amendment contains a mandatory limitation as to 
special rates of taxation when such special rates are 
duly provided for on intangible property. Therefore 
until the Legislature does duly provide for special tax 
rate or rates on intangible property, the organic gen- 
eral rule of uniformity and equality in the rate of tax- 
ation of all property, real and personal, including in- 
tangible property, remains in force. When, however, 
the permissive authority conferred upon the Legisla- 
ture is exercised, and provision is duly made by the 
Legislature for special rates of taxation on intangible 
property, the rate or rates “shall not exceed five mills 
on the dollar of the assessed valuation of such in- 
tangible property,” even though the tax rate on other 
classes of property be greater. The amendment to the 
constitution referred to in the Advisory Opinion, 34 
Fla. 500, 16 So. 410, is mandatory in all its provisions, 


and became operative upon its adoption. 


The Legislature has not exercised the permissive 
authority conferred upon it to provide for special rates 
of taxation on intangible property; therefore the 
Statute requiring ‘all public stocks or shares in all 
incorporated or unincorporated companies” to be as- 
sessed as other personal property, is the controlling law 


when applied as the constitution requires. See Leser 
v. Lowenstein (Md.) 98 Atl. 712. 

Reversed. 

ELLIS, C.J. and TERRELL, STRUM, BROWN 
and BUFORD, JJ., concur. 


J. F. CRAMER AND L. A. 

CRAMER, partners doing 

business under the firm 

name of Cramer & Cramer, 
Appellants, 

Vv. PALM BEACH COUNTY. 
EDWARD EICHELBERGER, A. C. 
DEBOBEN, GEORGE WILLIAMS, 
STELLA WILLIAMS, HIS WIFE, 
WILLIAM 8. HARWOOD, EDNA 
E. HARWOOD, HIS WIFE, AND 
OCEAN CITY LUMBER COMPANY, 
a corporation existing 
under the laws of the 
State of Florida, 

Appellees. 
PER CURIAM. 

This is a suit to enforce a mechanic’s lien upon 
a building partially constructed by complainant con 
tractors, and the lots of land upon which it is located. 

The complainants, who are the appellants here, are 
the contractors for the building. The defendants are 
owners of the property for whom the building was 
agreed to be constructed; two holders of mortgages 
on the premises and one holder of lien for material 
used in the building. The decree awarded to complain- 
ants a lien upon the property for the amount, or 
practically so, of their claims, but found their lien to be 
subordinate to the mortgage liens and the lien of the 
material men. The appeal is from this decree. 

The amount of complainants’ recovery is not com- 
plained of. The controversy is upon the priority of the 
liens. This is the decisive question on the appeal. 
There is a specific finding by the chancellor of priority 
of the mortgage liens and the materialmen’s lien, and 
they are adjudged to be superior to the lien of the com- 
plainants. The mortgages are for purchase money due 
for the property upon which the building is located. 

The evidence is voluminous and in some respect 
in conflict, but it is not conceived that a discussion of 
it would be of value. There is ample evidence to sup- 
port the finding of the chancellor. The case is clearly 
within the established rule that on questions of fact 
specific findings of the chancellor will not be reversed, 
unless it clearly appears that there is error in his con- 
clusions. Edney v. Stinson, 90 Fla. 335, 105 South. 
Rep. 821; Simpson v. First National Bank, 74 Fla. 
539, 77 South. Rep. 204; Baggett v. Otis, 65 Fla. 447, 
62 South. Rep 362; Watterman v. Higgins, 28 Fla. 660, 
10 South. Rep. 97. 
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Therefore the decree will be affirmed. 
ELLIS, C.J. and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, J. J., concur. 


N. B. CHEANEY AND 
MADELINE CHEANEY HIS WIFE 
AND NEW RIVER HOLDING 
COMPANY, a corporation, 
Appellants, 
Vv. -BROWARD COUNTY. 
FORT LAUDERDALE BANK 
AND TRUST COMPANY, Executor, 
Appellee. 
KOONCE, Circuit Judge. 

The appellee filed its bill against the appellants 
to foreclose a mortgage. The defendants N. B. and 
Madeline Cheaney appeared and on the next succeed- 
ing rule day filed a plea to the bill of complaint. To 
this plea was appended the certificate of counsel that 
in his opinion the said plea was well founded in point 
of law. There was also appended to the plea an af- 
fidavit as follows: 

“State of Florida, 
County of Broward. 

Before the undersigned authority personally 
appeared this day N. B. Cheaney and Madeline 
Cheaney, his wife, who being first duly sworn on 
their several and respective oaths, depose and say 
that they have read the foregoing plea and know 
the contents thereof and that said plea is true in 
point of fact. 

N. B. Cheaney 
Madeline Cheaney. 
Sworn to and subscribed before me 
this 4th day of April, A. D. 1927. 
J. F. Dickey, 
Notary Public.” 

About three weeks after the filing of such plea 
the complainant moved the court for a decree pro- 
confesso against the defendants N. B. and Madeline 
Cheaney on the ground that the plea filed did not 
conform to Equity Rule No. 48 for the guidance of the 
Circuit Courts. The Judge entered the decree pro 
confesso. This appeal is from the order of the judge 
entering decree pro-confesso. 

It is, of course, apparent, that the objection to the 
plea is that the affidavit of the defendants required 
by rule 48, did not state that such plea was “not in- 
terposed for delay”. 

It has been held by this court that a demurrer lack- 
ing in both the certificate of counsel and the affidavit 
of defendant required by the rule is so fatally defective 
as to warrant the entry of a decree pro-confesso. Tay- 
lor v. Brown 32 Fla. 334; 13 So. 957. It has also been 
held by this court that a plea not sworn to and not 
having the certificate of counsel may be treated as a 


nullity and decree pro confesso entered. Trower v. 
Bernard, 37 Fla., 226; 20 So. 241. 

In the cases cited above there appears to have been 
such a total failure and utter disregard of the rule 
that the nullity of the plea or demurrer was not even 
debatable. In the instant case the rule .was not wholly 
disregarded, though the affidavit is lacking in the 
essential requirement that the plea was “not inter- 
posed for delay.” 

The language of equity rule 48 is plain and concise. 


There can be no other interpretation than that the. 


rule requires the affidavit both to demurrers and pleas 
to state that the same is not interposed for delay. 
About the only change in the wording of the rule 
which could have been added to make the meaning any 
clearer might have been to have substituted for the 
word “And” or inserted immediately thereafter, the 
word “also” or “further” near the end of the rule 
where it read “And if a plea’’, ete. 

The circuit court rules are made for the guidance 
of the attorneys and the courts, and are expected to be 
observed in their entirety and not simply in part. It 
is true that the affidavit in this case partially complies 
with the rule, whereas in the cases cited there was no 
attempt to follow the rule either as to certificate of 
counsel or affidavit of defendant, yet the omitted 
words were essential. It is contended by appellants 
that where an affidavit states that the plea is true 
in point of fact and the plea also has the certificate of 
counsel, that it is in his opinion well founded in point 
of law, that this is equivalent to saying that it is not 
interposed for delay, in other words that it is merely 
claiming a legal right and that this is not delay. It 
is equally as plausible to say that the opinion of coun- 
sel that a demurrer is well founded in point of law 
is evidence that it is not interposed for delay, yet 
it could hardly be said that a demurrer lacking the 
affidavit of the defendant that it is not interposed 
for delay complies with the rule. Pleas in chancery 
are regarded as dilatory in their nature though of 
course they may present (and a proper plea does pre- 
sent) a legal defense. 

Here we have a plain proposition presented to a 
circuit judge that a paper purporting to be a plea 
is filed but that it fails to meet the requirements of the 
rule in an essential point. The judge is asked to en- 
ter a decree pro-confesso because of such attempted 
plea being no plea. What can he do but grant the 
motion? There is the rule and there is the plea failing 
to comply with the rule. 

It is true that this court has held that when ap- 
plication is made promptly affidavits which have been 
omitted may be permitted to be filed at any time before 
decree pro confesso has been entered. Wilson v. 
Mitchell, 20 So. 241; 37 Fla. 226. Even after a decree 
pro-confesso entered should the pleader apply to the 
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court promptly for an order vacating such decree, 
making proper showing of mistake or inadvertence in 
the omission to append the affidavit, it would be within 
the sound discretion of the court to open the default 
or vacate the decree pro-confesso upon such terms 
and conditions as to the court might seem proper under 
all the circumstances. It is not the policy of the 
courts to cut off proper defenses upon mere technical 
pleadings by hard and fast rules. But rules of prac- 
tice are necesary for orderly procedure, and attor- 
neys are supposed to know the rules, and the courts 
are to take pleadings prepared by attorneys to mean 
exactly what they say. So the failure to include in an 
affidavit prepared by an attorney certain essential 
words may be taken by the court to have been inten- 
tional. This is especially true where there is no indi- 
cation to the court that the omission was by accident. 

It appears from the record in this appeal that the 
defendants shortly after the entry of the decree pro- 
confesso discovered the error for an appeal was taken 
from the decree pro-confesso within a few days. There 
is no showing here that any effort was made in the 
lower court to vacate such decree for any cause shown. 
But we find the defendant insisting upon the correct- 
ness of the affidavit. Had there been application made 
to the court showing that the affidavit was improp- 
erly prepared by accident, oversight or inadvertently, 
the court might have considered such motion, real- 
izing that all are subject to error, and have vacated 
the decree allowing the defendants to present a prop- 
er defense. This might have been upon such terms 
and conditions as to the court might have seemed 
fair and equitable all things considered. But if the 
defendant’s counsel did not prepare the affidavit in 
such form by mistake, but the form was purposely 
used, or he does not wish to confess to a mistake 
and stands upon his error, then he must suffer the 
consequences of such error. Filing a motion to va- 
cate the decree would have afforded the circuit judge 
an opportunity to exercise his sound discretion, and 
if that discretion was abused it would have given 
the appellant a reasonable opportunity to have the 
judge’s exercise of discretion reviewed on appeal. It 
might be remarked here that observation teaches 
that generally judges are not arbitrarily technical, 
but are more inclined to be liberal in the exercise 
of reasonable discretion, to the end that complete 
equity may be done between litigants. But in this 
case no opportunity was offered the judge to exercise 
any discretion other than to obey the rule. The de- 
fendant disregarded the rule and insists on the right 
to so disregard it, and must therefore suffer the pen- 
alty of such disregard. 

(1). Rule 48 Equity Rules of Circuit Courts re- 
quires the affidavit appended to a plea to state not 
only that the plea is true in fact but it must also (the 


same as demurrer) state that it is not interposed for 
delay. A failure to state in such affidavit that the 
plea is not interposed for delay is fatal to its sufficien- 
cy and a decree pro confesso is properly entered where 
such a pleading is filed 

The decree of the Circuit Court is affirmed. 

PER CURIAM. 

The record in this cause having been considered 
by this Court, and the foregoing opinion prepared 
under Chapter 7837, Acts of 1919, adopted by the 
Court as its opinion, it is considered, ordered and 
decreed by the Court that the decree of the Circuit 
Court in this cause be, and the same is hereby, af- 
firmed. 

ELLIS, CJ., and WHITFIELD, TERRELL, 
STRUM, BROWN and BUFORD, JJ., concur. 


STATE OF FLORIDA EX REL. 
ELLIS WOODWORTH, 


Relator, 
v. ORIGINAL MANDAMUS. 
ERNEST AMOS, Comptroller, 
Respondent. 


Decision filed December 5, 1928. 
A case of original jurisdiction. 
Whitaker Brothers and C. L. Waller, for Relator; 


H. E. Carter, Assistant, Attorney General, for 
Respondent. 


PER CURIAM. 

This cause having been submitted to the Court 
upon Respondent’s motion to quash the alternative 
writ of mandamus issued herein and upon briefs of 
counsel for the respective parties, and the Court be- 
ing now advised of its judgment to be given in the 
premises, it is ordered and adjudged by the Court 
that the alternative writ of mandamus heretofore js- 
sued in this cause be and the same is hereby quashed. 

WHITFIELD, TERRELL, STRUM, BROWN and 
BUFORD, JJ., concur. 

ELLIS, C.J., dissents. 


MACH ROTH, Inc., 
a corporation, 


Appellant, 
V. VOLUSIA COUNTY. 
H. MARSHALL GARDINER 
and wife, 
Appellees. 


KOONCE, Circuit Judge. 

The appellant filed its bill in the Circuit Court of 
Volusia County against the appellees and after sev- 
eral amendments thereto the bill as finally amended 
stated in detail the following facts. That the defend- 
ants H. -Marshall Gardiner and his wife on March 
24, 1925, by a certain written instrument gave one 
Wade H. Read, Jr., the exclusive sales and lease rights 
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to a certain therein described tract of land, for the 
period of six months. That for the purpose of expe- 
diting the transfer of the property if sold by the said 


Wade, a deed was executed and signed by Gardiner 


and wife but leaving the name of grantee therein 
blank, which deed was left with the American Bank 
and Trust Company, at Daytona Beach, and which 
deed was dated May 16th, 1925. That during the time 
he was authorized to sell the said property, towit 
on or about June Ist, 1925, said Reed offered to sell 
to the complainant, and did sell to it at a price and 
within the terms of the agent’s authority to sell, the 
said property; that the complainant paid to the said 
agent Reed the sum of Five Hundred Dollars cash 
at the time of the offer and acceptance thereof, and 
that on July 1st, 1925, the complainant paid to the 
said American Bank and Trust Company the sum of 
Four thousand five hundred dollars, as part payment 
on the purchase price. That on July 22nd, 1925, the 
complainant tendered to said Bank the further sum 
of Thirty thousand dollars on the purchase price of 
said property, but that said Bank refused to accept 
the same because of instructions received from the 
defendant Gardiner. That at the time of the tender 
of the thirty thousand dollars and the refusal to ac- 
cept the same, the property had greatly increased in 
value; That on July 29th, 1925, the Complainant 
filed its bill for specific performance of the contract 
to sell, against the defendants Gardiners, in the Cir- 
cuit Court of Volusia County, later amending such 
bill by making the said American Bank & Trust 
Company party defendant; by which bill it was sought 
to require the defendants Gardiners to convey the 
property to the complainant; that the defendants 
successfully resisted and delayed the said suit by 
demurrers and motions which were sustained by the 
court, until at last despairing of successfully continu- 
ing its suit for specific performance, the complainant, 
by leave of court dismissed its said suit on Febru- 
ary 7th, 1927; that on February 10th, 1927 (only 
three days after dismissing suit) the said defendant 
Bank, “by reasons of instructions received from H. 
Marshall Gardiner” offered and tendered to complain- 
ant the deed which had remained in said Bank, and 
in which at some time unknown to complainant, the 
name of complainant had been inserted as grantee; 
That the property at the time of the tender of such 
deed had greatly depreciated in value and was worth 
less by many thousand dollars than when the com- 
plainant sought to purchase the same. 

The present suit was commenced on February 16th, 
1927, six days after the offer to deliver deed. This 
prayer of the bill is for a return to the complainant 
of the money advanced, five hundred dollars to the 
agent Reed and four thousand five hundred dollars 
left with the Bank, and for One thousand dollars ex- 


57 


pended in solicitor’s fees and expenses of examination 
of title, as well also as a further sum of One hundred 
Thousand dollars as damages for failure to deliver 
the property to the Complainant when it was endeav- 
oring to secure the same, and that a lien be declared 
upon the property for such sums. 

To the bill as finally amended the defendants filed 
a general demurrer stating two grounds; that there 
was no equity in the bill and that the complainant had 
an adequate remedy at law. The demurrer was sus- 
tained and the complainant allowed to amend the bill. 
The amendment filed by the complainant was, in 
brief, an allegation of the “reasons” upon which the 
court had sustained demurrers and motions in the 
previous suit for specific performance, being in sub- 
stance that the court had held that specific perform- 
ance could not be decreed because of the “Statute of 
frauds”, the contract of sale not being in writing 
signed by the parties against whom performance was 
prayed. Upon motion of the defendants the amendment 
was stricken and the cause dismissed. Thereupon ap- 
peal was taken to this court. 

There were four assignments of error: 

1. In sustaining the demurrer to complainant’s 
amended bill. 

2. Sustaining the motion to strike complainant’s 
amendment to its amended bill made pursuant to the 
order of court allowing complainant to amend such 
bill. 

3. The order dismissing the bill of complaint. 

4. The order striking amendments to amended bill 
and dismissing the cause. 

The appellants counsel have filed a very able brief 
and cited authorities which the writer of this opin- 
ion has considered. The situation seems to be that the 
defendants were willing to sell their property at a 
certain price and authorized a sale by one Reed for 
a stated price, but that just about the time the agent 
found a purchaser willing to buy at their price and on 
their terms the high tide of values was reached and 
the owners desired to reap the benefit of the suddenly 
increased value, regardless of the sale made by their 
agent. In fairness to the defendants however, it might 
be said that the record does disclose that they were 
willing and offered to pay the agent a good consider- 
ation for his services rendered. Refusing to make con- 
veyance the Roth Co., Inc., filed suit against the de- 
fendants Gardiners for specific performance, but the 
defendants successfully resisted such suit until the 
complainant abandoned its suit. Almost immediately 
after suit was abandoned the defendants are found 
insisting on the complainant carrying out the terms of 
purchase according to the claims the complainant had 
made in its bill. It must be borne in mind, as a mat- 
ter of general knowledge, that the high tide of values 
had receded at the time of the dismissal of the com- 
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plainant’s suit for specific performance, and the offer 
by the defendants to perform, and that the value of 
the property had very materially decreased and was 
exceedingly less. It only portrays human nature, both 
complainant and defendants desired to ride upon the 
crest of the wave and neither of them wishing to be 
left “stranded”. However this may be this cause must 
be decided upon one proposition, and that is the ques- 
tion of “remedy”. In its last analysis the complainant’s 
bill seeks to recover a judgment for damages alleged to 
have been sustained by reason of the failure of the 
defendants to convey, and to make such judgment a 
specific lien upon the property involved. 

(1) A bill of complaint which shows on its face 
that the complainant has an adequate remedy at law is 
not good against a demurrer. The distinguishing fea- 
ture of the case of Musslewhite v. Oleson, 53 So. 944, 
60 Fla., 342, cited by appellant, is that in that case 
the defendants were unable to convey title. There is 
no allegation in the bill in this case of inability on 
the part of the defendants to convey, or that they 
refused to convey, in fact it is positively stated that 
they did offer to convey upon the terms upon which 
the complainant ¢laims to have purchased, even though 
it is true that such offer comes at a late date and 
after the complainant had “changed its mind” about 
purchasing, since the “boom” wave had receded a fur- 
ther distinction between the two cases is that in the 
cited case (Musslewhite v. Oleson) the bill alleged in- 
solvency of the defendants, and the evidence proved 
the allegation, while in the instant case there is no men- 
tion of insolvency of the defendants. 

The case of Vance v. Jacksonville Realty and Mort- 
gage Company 67 So. 636, 69 Fla., 33, is also cited as 
supporting the right to the equity proceeding. It 
should be borne in mind that the Vance case was one 
where a married woman had received a part payment 
on property and then refused either to convey or re- 
turn the money received. The complainant in that case 
had no remedy at law, and the bill was brought to 
subject a married woman’s separate property to a 
lien, the only remedy the complainant had, specific 
performance not. being available to the complainant be- 
cause the contract of purchase had not been acknowl- 
edged in the manner required by law relating to mar- 
ried women. The case of Key v. Alexander 108 So. 883, 
was an action at law, and the court might here reassert 
the principles announced in that case and emphasize 
the words, still it would not change the situation so 
far as this cause is concerned, since the one question 
involved is the nature of the remedy. 

The second assignment of error deals with the order 
of the court in striking the proposed amendment to the 
last amended bill. 

(2) Where a-demurrer to a bill has been sus- 
tained. by the court with leave to amend, an amend- 


ment filed in pursuance of such order which does not 
meet or cure the objections to the bill already sustain- 
ed on demurrer, is properly stricken upon motion. 
The court has already disposed of the cause on de- 
murrer upon the ground that the complainant had an 
adequate remedy at law. The amendment filed was 
simply one stating the reasons why the court in a form- 
er suit had sustained demurrers and motions against 
the bill. The amendment in no manner alleged any 
facts which changed the situation or conditions of 
the pending suit. 

(3) Where a bill has been successfully demurred 
to on the ground that the complainant has an ade- 
quate remedy at law and the complainant is allowed 
time in which to file amendment to the bill, and then 
files an amendment which states no new matter to 
meet the objections already determined, but merely 
states the reasons why the court had sustained cer- 
tain motions and demurrers in a former suit, it is 
proper to strike such amendment on motion. 

In support of the proposed amendment appellant 
again cites the case of Vance v. Jacksonville Realty 
and Mortgage Company, supra. It is true that the bill 
in that case recited that there had been an unsuccess- 
ful attempt by the complainant to maintain a bill for 
specific performance against the defendant, and recited 
the reasons upon which the court had dismissed the 
bill. Even if such allegations had been necessary 
in the case mentioned, it still does not make the 
quoted case anything like the one now under consid- 
eration. The gravamen of the Vance case was the re- 


pudiation of an unenforceable contract by a married 


woman and the retention by her of the money received 
on such contract. No such conditions are stated in 
the bill in this case. 

The case of Gollinick v. James, 115 So., 529, cited 
by appellant was decided upon the authority of cer- 
tain cases cited in the opinion, which list includes Mus- 
slewhite v. Oleson and Vance v. Jacksonville Realty 
and Mortgage Company above discussed. An exam- 
ination of the other cases cited will show a marked 
distinction between them and the case now under 
consideration. 

The determination of assignments one and two 
dispose of the other two assignments, no different 
propositions of law being presented by them. 

The decree of the Circuit Court is affirmed. 


PER CURIAM. 


The record in this cause having been considered 
by this Court, and the foregoing opinion prepared 
under Chapter 7837, Acts of 1919, adopted by the 
Court as its opinion, it is considered, ordered and 
decreed by the Court that the decree of the Circuit 
Court in this cause be, and the same is hereby, af- 
firmed. 
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WHITFIELD, TERRELL, STRUM, BROWN and 
BUFORD, JJ., concur. 
ELLIS, C.J. not participating. 


G. A. MYERS, E. M. COBB, and 
L. R. CAMBRON, 


Appellants, 
Vv. 
JUSTIN VAN BUSKIRK, 
Appellee. 
STRUM, J. 


This is an appeal from a final decree awarding spe- 
cific performance of a contract to convey lands. 

The lands in question were owned by G. A. Myers, 
one of the defendants below. On April 15, 1925, Myers, 
as vendor, entered into a written contract with the 
complainant below, Justin Van Buskirk, by the terms 
of which Myers agreed to sell to Van Buskirk, and the 
latter agreed to buy, the lands in question, the total 
purchase price to be $8,750.00, payable $2,000.00 on 
delivery to the purchaser of warranty deed and ab- 
stract showing good title in the vendor, and the re- 
mainder at intervals thereafter. At the time of the exe- 
cution of said contract of sale and purchase, a cash 
payment of $10.00 was made by the purchaser, Van 
Buskirk, to the vendor, Myers, and accepted by the lat- 
ter as the consideration for his agreement to convey. 
This contract of sale was not recorded until November 
19, 1925. 

On July 1, 1925, Myers entered into a second con- 
tract with Marigold Belk and Elizabeth Cunningham, 
whereby he agreed to convey the same lands to Belk 
and Cunningham for the total sum of $8,750.00, upon 
which contract a cash consideration of $100.00 was 
paid to Myers by Belk and Cunningham. This contract 
was recorded in the public records on July 1, 1925. 

It appears that during the latter part of October, 
1925, E. M. Cobb and L. R. Cambron, two of the de- 
fendants below, were desirous of purchasing the lands 
in question. Learning of the contract held by Belk and 
Cunningham, they employed an attorney to search the 
public records to determine the status of the title. The 
attorney made the search and reported that the record 
title in Myers was good except for several formal de- 
fects which were then being corrected by a suit to 
quiet title. The contract between Myers and Van Bus- 
kirk, the complainant, had not yet been recorded. 
Neither Cobb nor Cambron, nor their attorney, then, 
nor at any time prior to November 19, 1925, had any 
notice, actual or constructive, of its existence. 

After preliminary negotiations with Belk and Cun- 
ningham, and after being assured by Myers that he 
recognized the Belk and Cunningham contract as val- 
id and would convey in accordance therewith, and 
knowing nothing of the Van Buskirk contract, Cobb 
and Cambron on October 31, 1925, purchased the con- 


tract held by Belk and Cunningham, paying the latter 
a consideration of $5,000.00 in cash for their equitable 
interest in the lands under their contract. Belk and 
Cunningham on October 31, 1925, executed a quit claim 
deed whereby they “remised, released, and quit claim- 
ed” unto Cobb and Cambron all of their “right, title, 
interest, claim and demand” in and to said lands. This 
deed contained no words of conveyance and no cov- 
enants of warranty or otherwise. 

Simultaneously with the delivery to Cobb and Cam- 
bron of the quit claim deed from Belk and Cunning- 
ham, on October 31, 1925, Myers executed a warranty 
deed bearing that date conveying the lands to Cobb and 
Cambron. This warranty deed was delivered by Myers, 
the grantor, to the attorney for the purchasers, Cobb 
and Cambron, as their agent. The attorney testified 
that he was authorized by Myers to record the deed 
immediately, but did not do so because he feared he 
might complicate the suit, apparently brought by My- 
ers, to quiet the title to the lands, which suit was then 
pending and in which a final decree had not yet been 
rendered. So that deed, as well as the quit claim deed 
from Belk and Cunningham, were withheld from rec- 
ord for the time being. No money was paid by Cobb 
and Cambron to Myers upon delivery oi the warranty 
deed, but Cobb and Cambron at that time delivered to 
their attorney a check dated October 31, 1925, for 
$3,000.00 to apply on the purchase price to Myers. This 
check was drawn by Cambron on the State Bank of Or- 
lando, and was made payable to the Orange Bank & 
Trust Company, the bank with which Mr. Myers did 
business. This check, within a day or two was turned 
over by Cobb and Cambron’s attorney to the payee 
bank, with instructions that it was “to be delivered 
to Mr. Myers when E. W. and R. C. Davis (Mr. Myers’ 
attorneys) had finished that title,” referring apparent- 
ly to the suit to quiet title. This form of transaction 
was apparently with the approval of Mr. Myers. It 
was clearly the intention of the parties that the pro- 
ceeds of the check should not be paid over to Mr. Myers 
until a decree quieting the title in Mr. Myers had been 
rendered. The remainder of the purchase price was to 
be represented by promissory notes secured by a mort- 
gage. 

With affairs in this status, the original contract 
between Myers and the complainant Van Buskirk was 
recorded in the public records on November 19, 1925. 
On that day or the next the attorney for Cobb and 
Cambron, who was their agent in the transaction, 
learned that Van Buskirk claimed an interest in the 
lands, and upon inquiry and immediate inspection of 
the public records found Van Buskirk’s contract to be 
of record. So far as is disclosed by the evidence, this 
was the first notice, either actual or constructive, had 
by either Cobb, Cambron or their attorney of the 
existence of the Van Buskirk contract. The recording 
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of the Van Buskirk contract on November 19, 1925, 
was, of course, constructive notice of its existence. 
Cobb and Cambron’s attorney also received actual no- 
tice at about the same time, and from and after No- 
vember 23, 1925, Cambron was also on actual notice 
of the prior contract, communicated directly and per- 
sonally to him by Van Buskirk. 

On November 30, 1925, Cobb and Cambron record- 
ed their quit claim deed from Belk and Cunningham 
and their warranty deed from Myers, both of which 
had been delivered to them on October 31, 1925. 

Myers at all times remained in possession of the 
property; and was still in possession when this suit 
was brought. 

Final decree in the suit to quiet title was signed by 
the chancellor on November 27, 1925, but was not 
recorded until during the month of January, 1926. The 
$3,000.00 check above mentioned was paid by the 
payee bank on either December 5th or 7th, 1925. Mr. 
Myers testified without contradiction, however, that 
he had never at any time received the proceeds of the 
check, and that he did not know what became of the 
notes and mortgage representing and securing the de- 
ferred payments; that he had never seen them and 
supposed they were in the bank. Why Myers did not 
receive the proceeds of the check is not made apparent 
by the testimony. 

On December 4, 1925, the complainant Van Buskirk 
filed his bill of complaint against Myers, Cobb and 
Cambron seeking specific performance. The theory of 
the bill,.as amended on December 9, 1925, was that 
Cobb and Cambron received their conveyance from 
Myers “having full knowledge of complainant’s con- 
tract with the said defendant Myers” and that com- 
plainant’s contract should therefore be enforced against 
Cobb and Cambron in the same manner and to the 
extent as it could have been against their grantor 
Myers. See Drake Lumber Co. v. Branning, 66 Fla. 
548, 64 South. Rep. 263; Drake v. Brody, 57 Fla. 393, 
48 South. Rep. 978; Hammond v. Holz, 84 Fla. 1, 92 
South. Rep. 874; Hall v. Northern & Southern Co., 55 
Fla. 235, 46 South. Rep. 178; Tate v. Pensacola L. & 
B. Co., 37 Fla. 489, 20 South. Rep. 542; 25 R. C. L. 
327; 27 R..C. L. 561, 686. 

The chancellor found the equities to be with the 
complainant, Van Buskirk, and decreed specific per- 
formance in his favor upon certain terms set out in 
the decree. From that decree Myers, Cobb and Cambron 
appeal. 

In solving the questions presented by the evidence 
it should first be determined whether or not Cobb and 
Cambron, under either the warranty deed from Myers 
or the quit claim deed from Belk and Cunningham, 
became bona fide purchasers so as to entitle them to 
protection as such against Van Buskirk’s equity. If not, 
then Van Buskirk on the one hand, and Cobb and Cam- 


bron on the other, are in the attitude of holders of con- 
flicting equities, and it must then be determined which 
of these equities should prevail. 

We now consider the first phase of the matter. 

One who has purchased and received a conveyance 
of the legal title in good faith, for value, and without 
notice, actual or constructive, of an agreement to con- 
vey previously entered into by the grantor with a third 
person, will be protected against such prior agreement. 
Kearnes v. Hill, 21 Fla. 185; Pomeroy Spec. Perf., 
Sec. 314, 464, et seq; 25 R. C. L. 327; 27 R. C. L. 562. 
See also Rambo v. Dickerson, 110 South. Rep. 352; Wil- 
liams v. Neel-Gordon Co., 86 Fla. 59, 97 South. Rep. 
315; West Coast Lbr. Co. v. Griffin, 56 Fla. 878, 48 
South. Rep. 36. If, however, a purchaser has notice, 
actual or constructive, of prior adverse rights in the 
land before he has paid the purchase price or has be- 
come irrevocably bound for its payment, he is not pro- 
tected as a bona fide purchaser, even though he may 
have received a deed purporting to convey to him the 
whole title, both legal and equitable. Everdson v. 
Mahew, 3 Pac. Rep. 641; Brown v. Welch, 18 Ill. 343; 
68 Am. Dec. 549; Cranwell v. Clinton Realty Co., 56 
Atl. Rep. 103; Balfour v. Hopkins, 93 Fed. 964; Hun- 
singer v. Hoffer, 11 N. E. Rep. 463; Pomeroy Eq. Jur., 
Sec. 691; 25 R. C. L. 327; 27 R. C. L. 703. See also 
Standard Oil Co. v. Mehrtens, decided at this term. 
Since the rule just stated is designed to promote the 
ends of equity and justice, its application in rare in- 
stances is subject to some qualifications when a strict 
application would defeat the underlying purpose of the 
rule. Henry v. Phillips, 124 Pac. Rep. 837; 31 Ann. 
Cas. 39; Lea v. Polk County Co., 21 How. (U.S.) 493; 
16 L. Ed. 203. There is no occasion, however, in this 
instance for any relaxation of the rule. 

Cobb and Cameron were charged with constructive 
notice of Van Buskirk’s contract on and after Novem- 
ber 19, 1925. Their attorney and agent had actual 
knowledge of its existence on and after that day or the 
next. Cambron also had actual personal knowledge on 
and after November 23, 1925. No payment was made 
by Cobb and Cambron prior to any of those times on 
account of the purchase price to Myers, if indeed any 
such payment has ever been made. Title to the pro- 
ceeds of the $3,000.00 check drawn by Cobb and Cam- 
bron did not pass to Myers, and Myers was not en- 
titled to receive the same, until the happening of an 
event, namely, the quieting of Myers’ title, which did 
not occur at the earliest prior to November 27, 1925. 
The check was not paid by the drawee bank until De- 
cember 5th or 7th, 1925. Having received notice, both 
actual and constructive, of the existence of the Van 
Buskirk contract before they paid, or became irrev- 
ocably bound for, the consideration to Myers for the 
legal title, Cobb and Cambron can not claim protec- 
tion as bona fide purchasers for value, as against Van 
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Buskirk, under their waranty deed from Myers. 

Neither are Cobb and Cambron entitled to protec- 
tion as bona fide purchasers under their quit claim 
deed from Belk and Cunningham. The general rule, 
subject to some exceptions and qualifications, is that 
the purchaser of an equitable interest is not protected 
as a bona fide purchaser. The rules respecting a 
purchaser without notice are framed for the protec- 
tion of one who purchased a legal estate and pays the 
purchase money, without knowledge of an outstanding 
equity. Starr Piano Co. v. Baker (Ala.), 62 South. 
Rep. 549. In order to claim the full protection of the 
rule as to bona fide purchasers, the purchaser must 
hold a legal title, or be entitled to call for it, for if his 
title be merely equitable, then it must yield to a su- 
perior equity in an adverse party. It has been fre- 
quently held that a purchaser claiming solely through 
an executory contract of purchase and sale is not a 
bona fide purchaser within the meaning of the rule. 
Taylor v. Weston, 20 Pac. Rep. 62; LaBelle Coke Co. 
v. Smith, 70 Atl. Rep. 894; York v. McNutt, 16 Tex. 
13; 67 Am. Dec. 607; 8 C.J. 1146, et seq. and cases 
cited; 27 R. C. L. 688. 

Whether the quit claim deed of October 31, 1925, 
be recorded as an asignment of the equitable rights of 
Belk and Cunningham, or whether it be regarded as a 
deed of release of those rights to Cobb and Cambron 
so that the latter might deal directly with Myers in 
purchasing the legal title, the effect of the quit claim 
deed, in so far as the rights of Van Buskirk are con- 
cerned, was to put Cobb and Cambron in the identical 
position occupied by Belk and Cunningham. Cobb and 
Cambron became in effect assignees of the equitable 
rights of Belk and Cunningham. As against Van Bus- 
kirk, the fact that the assignment took the form of a 
quit claim deed, a pure deed of release, does not 
strengthen the situation of Cobb and Cambron as 
claimants under Belk and Cunningham. The grantee 
in a quit claim deed without words of conveyance and 
without covenants, a mere deed of release, occupies 
the same position as did his grantor and takes subject 
to any defenses available against his grantor. Such a 
grantee is not a bona fide purchaser within the meaning 
of the recording statutes. Snow v. Lake, 20 Fla. 626; 
Fries v. Griffin, 35 Fla. 212; 17 South. Rep. 66; Oliver 
v. Piatt, 3 How. (U.S.) 333; 11 L. Ed. 622; Warvelle, 
Vendors, Sec. 613; 27 R. C. L. 731, et seq. 

An assignee who purchases from his assignor only 
an equitable title, takes it with all'its imperfections and 
subject to all prior equities, notwithstanding a valu- 
able consideration may have been paid for the as- 
signment of the equitable interest, and there may have 
been no prior notice of such prior outstanding equity. 
The fact that the legal title is not in his assignor is 
notice that he is buying an incheate title imperfect on 
its face. The assignee therefore takes only what 


his assignor can convey, or that which his assignor can 
call upon a court of equity to require the holder of the 
legal title to convey to him. 39 Cyc. 1667. In the 
absence of estoppel, such assignee, since he has not 
the legal title, and is therefore not protected as a 
bona fide purchaser, takes subject to all countervail- 
ing equities to which it was subject in the hands of his 
assignor. The fact that a valuable consideration has 
been paid for the assignment of his equitable interest, 
and the fact of the assignee not having notice of a 
prior equity, do not in and of themselves entitle the 
assignee of such equitable interest to take precedence 
over a prior vendee; some further equitable quality 
imparting to the assignee’s estate or interest an in- 
trinsic superiority is necessary to give him a prece- 
dence over a prior vendee. Boone v. Chiles, 10 Pet. 
(U.S.) 177; 9 L. Ed. 388; Shirras v. Craig, 7 Branch 
(U. 8S.) 34, 38; 3 L. Ed. 260; Pomeroy Eq. Jur. 683; 
Bruschke v. Wright, 46 N. E. Rep. 813; 57 Am. St. 
Rep. 125; Deskins v. Big Sandy Co., 89 S. W. Rep. 695. 
Cobb and Cambron therefore did not become bona fide 
purchasers by virtue of the quit claim deed from Belk 
and Cunningham. 

The situation therefore becomes in effect a con- 
test between claimants of conflicting equities, and 
it must be determined which equity should prevail. 

Down to the point where Cobb and Cambron ac- 
quired the equitable rights of Belk and Cunningham 
through delivery of the quit claim deed, and leaving 
out of consideration for the moment the warranty 
deed from Myers, it would seem probable that, as be- 
tween the conflicting equitable rights of Van Buskirk 
on the one hand and of Cobb and Cambron as as- 
signees of Belk and Cunningham on the other, Van 
Buskirk’s equity would prevail, upon the doctrine that 
as between persons having equitable interests only, 
none of them having a legal title, if their interests 
are in all other respects equal, he has the better equity 
who is prior in point of time. Johnson v. Hayward, 
12 Ann. Ca. 800; 21 C.J. 209; Pomeroy Eq. Jur., Sec. 
683, 691. 

There still remains to be considered, however, what 
influence upon the priorities between these equities is 
had by the fact that Cobb and Cambron, in addition 
to having acquired the equitable title of Belk and Cun- 
ningham, also acquired without fraud or undue negli- 
gence the legal title from Myers. In determining that 
question, the fact that Cobb and Cambron have united 
the legal and equitable titles in themselves is by no 
means without significance, even though Cobb and 
Cambron did not acquire the legal title under such 
circumstances as to afford them protection as bona 
fide purchasers. In determining the question of pri- 
ority between conflicting equities, it is also an estab- 
lished doctrine that where the equities are otherwise 
equal, the one who has obtained, without fraud or un- 
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due negligence, the legal title and has united it with 
his equitable interest will prevail. Pomeroy, Eq. Jur., 
Sec. 416. The latter doctrine frequently alters the 
effect of the doctrine of priority according to time just 
above referred to, because in a contest between persons 
having only equitable interests, priority of time is 
the ground of preference last resorted to; that is to 
say, a court of equity will not prefer the one to the 
other on the sole ground of priority of time until it 
finds on examination of their relative merits that that 
is the only sufficient grounds of preference between 
them; and if the one has on different grounds a bet- 
ter equity than the other, priority of time is usually, 
if not always, subordinated to other equitable consid- 
erations. In other words, as between persons holding 
only equitable interests, priority in time gives the bet- 
ter equity only when their equities are otherwise of 
equal merit. Frost v. Wolf, 14 S. W. Rep. 440; 19 
Am. St. Rep. 761; 10 R. C. L. 385, 386. If one, in addi- 
tion to an equal equity, has also the legal title he will 
usually prevail, irrespective of the element of time. 21 
C. J. 207, et seq; Newton v. McLean, 41 Barb. (N. Y.) 
285. 


In considering this phase of the matter, it should 
be remembered that Van Buskirk has never held more 
than an equitable title. Belk and Cunningham ac- 
quired an equity of like character, which, however, was 
subsequent in point of time to Van Buskirk’s equity. 
It does not appear that Belk and Cunningham ever 
had notice, either actual or constructive, of the prior 
Van Buskirk equity. When Cobb and Cambron on 
October 31, 1925, acquired the equitable rights of Belk 
and Cunningham and paid them $5,000.00 in cash 
therefor, and when on the same date Cobb and Cam- 
bron acquired the legal title from Myers, Cobb and 
Cambron had no notice, actual or constructive, of the 
Van Buskirk contract, nor did they receive such notice 
prior to November 19, 1925. There is no intimation 
that Cobb and Cambron practiced any fraud in pro- 
curing the legal title from Myers, nor does there ap- 
pear any other ground of estoppel against Cobb and 
Cambron. Although Cobb and Cambron did not pay 

-the consideration for the legal title under such cir- 
cumstances as to entitle them to protection as bona fide 
holders, the conveyance of such legal title was not 
gratuitous or voluntary, but was upon a valuable con- 
sideration, the actual payment of which was deferred 
by agreement of the parties for the time being. 


The rule for determining priority in the circum- 
stances here involved is tersely and correctly stated by 
Pomeroy to be: “That if a second or other subsequent 
holder (of an equity), who would otherwise be post- 
poned to the earlier ones, obtains the legal estate, or 
acquired the best right to call for the legal estate, 
he thereby secures an advantage which entitles him to 


priority. It is absolutely essential, however, that he 
should have acquired his equitable interest without 
any notice of the prior claims, and that his subse- 
quent procurement of the legal estate should be free 
from fraud and from undue negligence.” Pomeroy, 
Eq. Jur. 727. Of course, the subsequent equitable in- 
terest must be completely acquired, and a valuable 
consideration must have been actually paid therefor, 
both without notice of the prior equity, in order that 
the holder of the equity later in time may secure pri- 
ority through acquisition of the legal estate. Pomeroy, 
Eq. Jur., Sec. 729. The situation of Cobb and Cam- 
bron accords with these requirements. 

The same rule is thus stated by another eminent 
author: “In order to avoid the postponement of the 
later equity, freedom from notice is indispensable. The 
notice, however, here referred to is a notice existing 
at the acquirement of the equity, not a notice at the 
completion of the right. The latter purchaser or 
encumbrancer, on payment of his money, becomes an 
honest claimant in equity, and is entitled, if he can, 
to protect his claim. But he is not bound to look 
for protection until he has ascertained that danger. 
exists; and his right to obtain it will continue not- 
withstanding the institution of a suit to settle the 
priorities of the conflicting claimants.” Adams Eq,., 
Sec. 161, 162. 

As is further said by Pomeroy, the most usual 
example of the rule just discussed will be instances of 
bona fide purchasers for a valuable consideration, and 
will be governed by the doctrine on that subject; but 
the rule does not require such a state of facts. In other 
words, the rule does not require that the one who 
protects himself by acquiring the legal title should be 
in all respects a bona fide purchaser of that estate for 
a valuable consideration and without notice. The 
rights of mere priority between claimants of conflict- 
ing equities and the rights of bona fide purchaser are 
by no means identical, and different principles con- 
trol the two situations. Boone v. Chiles, supra; Camp- 
bell v. Breckenridge, 8 Blackf. (Ind.) 471; Bedeaux 
v. Cuevas, (Miss.) 64 South. Rep. 7; Dueber Watch 
Case Mfg. Co. v. Daugherty, 57 N. E. Rep. 455; Cole- 
man v. Rives, 24 Miss. 634; Pomeroy Specl. Perf., 
Sec. 464; 21 C. J. 207; Judson v. Cocoran, 19 L. Ed. 
231; McAllister v. Clark, 217 Pac. Rep. 178; Strauss 
v. Woeffel, 181 N. E. Rep. 64; Frink v. Commercial 
Bank, 191 N. W. Rep. 518; Benson v. Saffert Etc. 
Co., 198 N. W. Rep. 297. ; 

The rule under consideration is thus stated in New- 
ton v. McLean, 41 Barb. (N. Y.) 285; “The rule in 
equity is that as between two parties having equal 
equities, the prior equity must prevail; but if the party 
having the subsequent equity clothes himself with the 
legal title before he has notice of the prior equity, such 
legal title must prevail.” There is also strong author- 
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ity to the effect that one who has acquired an equity 
without notice of a prior adverse equity may protect 
himself by acquiring the legal title even after notice 
of the prior equity. Pomeroy, Eq. Jur., Sec. 729. Com- 
pare 10 R. C. L. 387. It is unnecesary, however, to 
now decide the latter phase of the rule as Cobb and 
Cambron acquired the legal as well as an equitable 
title before notice of Van Buskirk’s equity. 

Under the facts in this case, Cobb and Cambron 
seem to be clearly within the rule of priority just 
discussed. When they acquired the equitable title of 
Belk and Cunningham on October 31, 1925, and paid 
a cash consideration of $5,000.00 therefor, they had no 
notice, actual or constructive, of the existence of Van 
Buskirk’s equity, nor had they any notice thereof when 
on the same date they acquired the legal title from 


Myers. Having no notice of the Van Buskirk equity, 
Cobb and Cambron were entitled to protect their own 
equity, innocently acquired upon a valuable considera- 
tion, by taking the legal title from Myers. The ac- 
quisition by Cobb and Cambron of the legal title, in ad- 
dition to their equitable title, under the circumstances, 
gives them an unquestioned priority over Van Bus- 
kirk, whose equity, so far as Cobb and Cambron and 
their assignors are concerned, was latent until No- 
vember 19, 1925, and who could have protected him- 
self against the very contingencies which later arose 
by the simple expedient of promptly recording his 
contract in the public records. 

The decree appealed from is reversed. 

ELLIS, C.J. and WHITFIELD, TERRELL, 
BROWN and BUFORD, JJ., concur. 


EAST VOLUSIA BAR ASSOCIATION 
ELECTS OFFICERS 


On December 14th, A. D. 1928, the East Volusia 
County Bar Association held its annual meeting, at 
which the following officers were elected: 

President, Harry A. Horn, Daytona Beach, Fla.; 
Vice-President, Tom’ B. Stewart, DeLand, Fla.; Secre- 


tary-Treasurer, Leon J. C. Harton, Daytona Beach, 
Fla.; Sargeant-at-Arms, William M. Cobb, Daytona 
Beach, Fla. 

Executive Committee: Chairman, W. J. Gardiner, 
Daytona Beach, Fla.; William S. Fielding, DeLand, 
Fla.; John S. Duss, Jr., New Smyrna, Fla.; Claud G. 
Varn, Daytona Beach, Fla.; George I. Fullerton, New 
Smyrna, Fla. 
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IN THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT OF 
FLORIDA, IN AND FOR DADE 
COUNTY. Law No. 10487-A. 
A. B. CURRY, 
Plaintiff in Error, 
Vv. 
MARTHA M. McCALL, 
Defendant in Error. 
OPINION 
SIGNED OCTOBER 11, 1928 
A Writ of Error to the Civili Court of 
Record of Dade County, Florida, Paul D. 
Barns, Judge. 
Judgment reversed. 
Hudson & Cason, by Rudolph Isom, for 
Plaintiff-in-Error. 
Shutts and Bowen for Defendant-in- 
Error. 
Atkinson, Judge. 


A. B. Curry, Plaintiff in the Court 
below, sued Martha M. McCall, a widow, 
defendant, in an action at law to recover 
the amount of rent paid by Plaintiff 
to the Defendant in advance under a 
lease for the term of one (1) year cover- 
ing the following described property: 
“Furnished residence known as 1235 
Brickell Avenue, in the City of Miami.” 
A copy of the lease made by the Defend- 
ant to the Plaintiff is attached to, and 
made part of, plaintiff’s declaration. 
This lease bears date August 21, 1926, 
and appears to have been signed and 
sealed by both parties in the presence 
of two witnesses, and acknowledged for 
record in the manner required by law. 


The declaration avers that Plaintiff 
took possession of the premises described 
in the lease on or about the 17th day of 
September, 1926, and on the same day, 
and the day following, the leased prop- 
erty, including the furniture, was dam- 
aged by a hurricane so as to render the 
same uninhabitable; that plaintiff no- 
tified the defendant of the damage, and 
demanded that the defendant, within a 
reasonable time, repair the damage done, 
so that the premises might again be hab- 
itable. The declaration further avers 
that the defendant failed and refused 
to repair such damage, etc. The declar- 
ation also contains the common counts. 
A demurrer was interposed by the de- 
fendant to the first count of the declara- 
tion, and the demurrer was sustained 
with leave to amend. Plaintiff declined 
to amend his declaration, and defendant 
took judgment on the demurrer. 

There are three assignments of error. 
One. That the Court below erred in 
sustaining defendant’s demurrer. 

Two. That the Court erred in enter- 


ing another order sustaining the same 
demurrer. 

Three. That the Court erred in rend- 
ering a final judgment against the plain- 
tiff and in favor of the defendant. 

It will only be necessary to discuss the 
first assignment of error. 

A lease of a furnished house for the 
period of one (1) year conveys no estate 
in the property leased, but is a mere 
rental contract between the parties, 
which must be construed according to 
its terms. The intention of the parties 
at the time the lease was made is the 
controling factor in such cases, so far 
as such intention can be ascertained by 
the application of the ordinary rules of 
construction. 

The lease in this case contains no cov- 
enants on the part of the lessor, except 
the implied covenant of a right of pos- 
session and quiet enjoyment of the leased 
premises in the lessee during the rental 
term. The covenants on the part of the 
lessee are. the usual covenants, to make 
no improper use of the premises, not to 
assign or sub-let without the written con- 
sent of the lessor, not to use the prem- 
ises for any other purpose other than 
as a residence, and to quit and deliver up 
said premises at the end of the term 
in as good condition as they are now 
(ordinary wear and decay and damage 
by the elements only excepted). 

It appears from the declaration that 
plaintiff paid the sum of Forty-Two 
Hundred Dollars ($4200.00) in advance 
as the entire rent for the full term, and 
that he only had the use and occupation 
of the leased premises for the period of 
one (1) day. The declaration also avers 
that lessor did make some repears, which 
were inadequate, and that the house was 
not tenantable. 

The demurrer admits all facts well 
pleaded in plaintiff’s declaration, and, 
under the statement of facts therein set 
forth, it would seem that the loss should 
be apportioned between the parties to the 
lease, and that plaintiff had a right to 
sue for the recovery of at least a portion 
of the rent paid by him in advance, and 
that his damages, if any, should be as- 
sessed by a jury according to the facts 
and circumstances in evidence, upon the 
issues made by the pleadings, under prop- 
er instructions by the trial judge. 

Inasmuch as the declaration avers that 
the lessor made some repairs, ete., which 
were not adequate, etc., it would appear 
that the premises may have had some 
rental value which could be offset against 
the amount of rent paid by the plaintiff. 
Such claim of set-off, or other proper 
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OTHER CASES OF INTEREST 


defense, can be raised by defendant’s 
plea. 

It is the law of this State, as ex- 
pressed by the Supreme Court of Flor- 
ida in a number of decisions, that a dec- 
laration which does not wholly fail to 
state a cause of action is good as against 
a general demurrer. Mere defects ap- 
pearing in the declaration, if any, may 
be corrected by motion for compulsory 
amendment. 

The judgment of the Court below is re- 
versed, and the cause remanded to the 
Civil Court of Record of Dade County, 
Florida, for further proceedings in ac- 
cordance with this opinion. 

DONE AND ORDERED in Chambers, 
at Miami, Florida, this 11th day of Oc- 
tober, A. D. 1928. 

H. F. ATKINSON, 
Circuit Judge. 


IN THE CIRCUIT COURT OF THE 
TWENTY-SECOND JUDICIAL CIR- 
CUIT OF THE STATE OF FLORIDA, 
IN AND FOR BROWARD COUNTY. 
THE STATE OF FLORIDA ex rel. 
T. L. NORFLEET et al., 
Petitioner, 
v. 
C. B. MOODY et al., 
Respondents. 
Mandamus. 
OPINION 

Vincent C. Giblin, Circuit Judge: 

The charter of the City of Hollywood 
provides that “any member of the com- 
mission may be recalled and removed 
therefrom by the electors of the city as 
herein provided. Any qualified elector 
of the city may make and file with the 
city clerk an affidavit containing the 
name or names of the commissioner or 
commissioners whose removal is sought 
and a statement of the grounds for re- 
moval. The clerk shall thereupon de- 
liver to the elector making such affidavit 
copies of petition blanks for such re- 
call, printed forms of which he shall 
keep on hand. The recall peti- 
tion, to be effective, must be returned 
and filed with the clerk within thirty 
days after the filing of the affidavit. 
The petition before being returned and 
filed shall be signed by registered voters 
of the city to the number of at least 
thirty per cent. of the total number of 
registered voters of the city as shown by 
the city registration books. . . .” 

The charter further provides that the 
city clerk shall, within ten days after 
the filing of the petition, certify there- 
on whether or not the petition is sign- 
ed by the required number of registered . 
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voters; and, if the petition be certified 
by the clerk to have the required number 
of qualified signers, he shall submit the 
petition and his certificate to the city 
commission at its next meeting and shall 
notify the commissioner or commissioners 
whose recall is sought of such action. 
The commission shall thereupon, the 
charter provides, within ten days of the 
receipt of the clerk’s certificate, order an 
election to be held not less than fifteen 
days nor more than thirty days there- 
after. 

The charter contains the provision that 
“the form of the ballot at such election 
shall be as nearly as may be: ‘Shall 
be recalled?’ ‘Shall —————— be re- 
called?’ . . . If a majority of those 
voting for or against the recall of any 
commissioner shall vote in favor of re- 
calling such official, he shall thereby be 
removed.” 

The relators, who are residents, elect- 
ors, taxpayers and freeholders of the City 
of Hollywood, show, by the petition filed 
herein, that on August 31, 1928 a qual- 
ified elector of the municipality made 
and filed with the city clerk an affidavit 
containing the names of the five com- 
missioners of the city (the entire per- 
sonnel of the commission), seeking the 
recall and removal of all five of the com- 
missioners; that thereafter, on Septem- 
ber 25, 1928, within thirty days after 
the filing of such affidavit, a petition 
for the recall of such commissioners, 
signed by at least thirty per cent. of 
the total number of the registered vot- 
ers of the city, as shown by the city 
registration books, was returned and 
filed; that thereafter, on October 1, 
1928, within ten days after the filing 
of such petition, the city clerk certified 
thereon that it was signed by the requir- 
ed number of voters and submitted it, 
with his certificate, to the city commis- 
sion at its next meeting and notified the 
commissioners whose recall was sought 
of such action; but that the respondents, 
the five members of the city commis- 
sion, have disregarded such petition and 
have failed, neglected and refused to or- 
der an election for the purpose of de- 
termination by the electors of the city 
whether such commissioners, or any of 
them, shall be removed from office, al- 
though more than ten days have elapsed 
since the receipt of the clerk’s certifi- 
cate. 

Upon the filing of the petition herein 
an alternative writ of mandamus was 
issued commanding the respondents to 
call and set a date for such election or to 
show cause why they should not be re- 
quired to do so. 

The respondents have filed herein their 
return to the alternative writ. As such 
return shows, the respondents predicate 


their failure and refusal to call the elec- 
tion demanded by the relators upon the 
ground that should the recall election, if 
called and held, result in the removal 
from office of the city commissioners, 
a hiatus or interregnum would occur 
and the municipality would be without 
a governing body in which the corporate 
authority of the city should be vested. 

A demurrer and a motion to strike 
have been interposed to test the suf- 
ficiency of the return. 

The questions presented by the plead- 
ings are: (1) Should the recall election 
be called and held and result in the re- 
call of the five city commissioners, would 
a hiatus or interregum occur? (2) Can 
the court properly refuse the issuance 
of the peremptory writ, and, if so, should 
the court refuse to issue the writ to pre- 
clude the possibility of a hiatus or in- 
terregnum? 

It has been pointed out that the char- 
ter provides that “if a majority of those 
voting for or aginst the recall of any 
commissioner shall vote in favor of re- 
calling such official, he shall thereby 
be removed.” 

There is no express provision in the 
charter authorizing or permitting the 
holding of his office by a recalled com- 
missioner until his successor is qual- 
ified. 

The court is of the opinion that Section 
14 of Article 16 of the constitution, 
which provides that “all state, county 
and municipal officers shall continue in 
office after the expiration of their offi- 
cial terms until their successors are duly 
qualified,” has no application to the case 
cf an officer who has been ousted or 
removed under the charter provisions 
under consideration. The official term 
of the recalled officer does not expire 
if and when he is recalled. The term 
continues and his successor, when quali- 
fied, holds office during the remainder 
of the same term. It seems clear, there- 
fore, that the quoted constitutional pro- 
vision does not provide au authorization 
for a commissioner who has been recalled 
or removed to continue in office until 
his successor is qualified. 

And there is no statutory provision for 
such continuance in office. 

The rule has been adopted generally 
by the American courts that even in the 
absence of any express constitutional 
or statutory provision therefor a gov- 
ernmental officer continues in office un- 
til the qualification of his successor. 
But, in so far as a careful examination 
of the authorities discloses, the rule has 
not been extended by the courts to the 
ease of an officer who has been ousted 
or removed. This court is constrained 
to concur in the view expressed by the 


Supreme Court of Ohio in the case of 
State v. Hawkins, 44 Oh. St. 98, 5 N. E. 
228: “It is difficult to understand how 
an officer who has been removed from 
his office for official misconduct can hold 
over for any purpose. When removed 
he ceases to be an officer and there are 
no powers left in him as an officer upon 
which to hold over.” 


There is no provision in the charter 
under consideration, or in our statutes, 
or in our constitution for the appoint- 
ment or selection by the governor or by 
any person or body, other than the re- 
maining city commissioners, of a suc- 
cessor to a commissioner who has been 
recalled and removed under the charter 
provisions in question. The only method 
of filling such a vacancy is prescribed 
in the charter provisions that “in the 
event a general election, as established 
by this act, shall take place within 
ninety days after the date when any com- 
missioner is recalled . . then the city com- 
mission shall be empowered to fill the 
vacancy to be created by appointment 
until such general election occurs. At 
such general election the electors of the 
city shall elect a commissioner to fill 
the remainder of the term of the com- 
missioner who is recalled. . . In the 
event no general election is held within 
ninety days from the date a commission- 
er is recalled . ; a special elec- 
tion shall be held for the purpose of 
electing a new commissioner to fill the 
unexpired term. The city com- 
mission shall forthwith set a day for 
the election and shall place the names 
of such candidates as have qualified upon 
the election ballot. The commission shall 
insert in a newspaper of general circula- 
tion in the City of Hollywood for two 
weeks prior to the day set for election 
notice of the date and place when the 
election shall take place.” 


The conclusion has been reached by the 
court that should a recall election be 
called and held and result in the recall 
of all five of the city commissioners a 
hiatus or interregnum would occur, be- 
cause the only body empowered by law to 
appoint successors or to call and set a 
date for the election of successors will 
have been automatically abolished by 
such recall; and such a situation could 
be remedied only by the legislature. 


This conclusion leads to the considera- 
tion and discussion of the question 
whether the court, in the exercise of its 
discretion, if any it has, will refuse the 
writ applied for to preclude the possi- 
bility of a hiatus or interregnum. 

It is elementary that the court is not 
bound to allow the writ merely because 
the application shows a clear legal right 
for which mandamus would be an appro- 
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priate remedy, even though without man- 
damus the application for the writ would 
be without remedy. Even under these 
circumstances the court may deny the 
writ where by its issuance the public 
would be injuriously affected or it would 
injuriously affect third persons. The in- 
terest of the general public will be con- 
sidered in determining whether or not 
the court should issue the writ and it 
may be refused where’ such _ interest 
would be injuriously affected. The writ 
will not issue to compel the performance 
of an act which will work a public or 
private mischief. The writ of mandamus 
issues only in case of necessity to pre- 
vent injustice or great injury. If there 
is a doubt of its necessity or propriety 
it will not issue. Where the issuance of 
the writ would disturb official action 
or create disorder and confusion it may 
be denied; and this is so even where 
the petitioner has a clear legal right for 
which mandaums would be an appropri- 
ate remedy. 38 C. J. 549, 550, 551 (cit- 
ing numerous decisions). 

The charter enactment creating the 
municipality of Hollywood provides that 
“the corporate authority of the City of 
Hollywood shall be vested in and it shall 
be governed by a commission consist- 
ing of five members.” 

It is not difficult to contemplate the 
chaotic conditions which would be con- 
sequent upon the elimination of this 
authority and the cessation of the func- 
tions, powers and duties which by the 
charter devolve upon the city commis- 
sioners. 

It may be argued that if a majority 
of the voters of the municipality desire 
the removal from office of the entire 
city commission, even though such remov- 
al produces chaos, disorder and confusion, 
they are entitled to create that condition 
which they would seem to prefer to the 
continuance in office of the commission- 
ers. But such argument loses sight of the 
fact that governments and governmental 
agencies are created for the protection 


of all who are affected by them—minori- 
ties as well as majorities—and that the 
welfare of the minorities is to be con- 
sidered in the adminsitration of govern- 
mental affairs. 

It has been urged by counsel for the 
relators that the evils, the chaos, the dis- 
orders, the confusion, the cessation of 
governmental functions, which would in- 
evitably follow the removal from office 
of the entire city commission and the 
consequent hiatus or interregnum, may 
never occur; that the voters of the mu- 
nicipality may recall but one or two of 
the commissioners; that if the court, in 
the exercise of its discretion, should re- 
fuse the writ it will be anticipating a 
condition which may never arise. An 
answer to such reasoning is that the con- 
dition may and can arise and, if it does, 
there will be no remedy unless and until 
the legislature supplies it. 

In the case of Wiedwald v. Dodson, 95 
Cal. 450, 30 Pac. 580, a petition was 
filed in the lower court praying for a 
writ of mandate to compel the trustees 
of the City of San Pedro to call a special 
election and to submit to the voters of 
the city the question of excluding from 
the city certain territory described in the 
petition. The proceeding for the exclu- 
sion of the territory was pursuant to a 
statute. The territory sought to be ex- 
cluded was nearly the whole of the city 
and its exclusion would have carried with 
it nearly or quite nine-tenths of the city’s 
population. The Supreme Court of Cal- 
ifornia, in reversing the judgment of the 
lower court, which had granted the writ, 
quoted with approval High on Extraordi- 
nary Legal Remedies in which the author, 
speaking of mandamus, expressed the 
doctrine that “the exercise of the juris- 
diction rests, to a considerable extent, 
in the sound discretion of the court;” 
and that “cases may therefore arise 
where the applicant for relief has an un- 
doubted legal right, for which man- 
damus is the appropriate remedy, but 
where the court may, in the exercise of 


a wise discretion, still refuse the relief.” 
It will be noted that in the cited case 
the applicant for the writ had a legal 
right to have the election called; and 
that the election had not been called 
and its result was therefore undetermin- 
ed and problematical. The court held 
that if the election should be held and re- 
sult in the disannexation of the territory 
in question, it would constitute, not mere- 
ly a change in boundaries, but a 
practical disincorporation of the city; 
and that therefore the writ should not 
issue. 

In the case at bar if the election which 
the relators seek to have called and held 
should result in the recall of all of the 
five commissioners of the City of Holly- 
wood, the municipality would be depriv- 
ed, for at least a considerable period of 
time, of its governing authority. The 
practical effect of such a condition would 
be a temporary disincorporation. 


The view of the court is that its dis- 
cretion should be exercised to preclude 
the possibility of the unfortunate conse- 
quences which would inevitably follow 
the hiatus or interregnum which would 
result in the event of the simultaneous 
recall of all of the five commissioners 
of the City of Hollywood. 


To grant the writ applied for may pro- 
duce chaotic conditions—to deny the writ 
will not be to deprive those who have 
petitioned for the recall of the entire 
city commission of their right to accomp- 
lish their purpose, but will merely rel- 
egate them to the task of petitioning for 
the recall of a lesser number and sub- 
sequently repeating the process. 


Because of the views entertained by 
the court an appropriate order will be 
entered overruling the demurrer to the 
return of the respondents and denying 
the motion to strike the return. 

Dated November 16, 1928. 


Vincent C. Giblin, 
Circuit Judge. 
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NOTES AND COMMENT 


THE REMEDY BY PROHIBITION IN 
FLORIDA, ete. 


Supplying an Omission 


By Charles P. Cooper of the 
Jacksonville Bar 

Through an inadvertence the author of 
the two articles upon this subject, pub- 
lished in the October and November 
numbers of this Journal (1928), omitted 
to include reference to a case which he 
had included in his notes, decided by the 
Supreme Court of Florida (1884), to- 
wit, Moody v. J. T. & K. W. R.-R. Co. 
(opinion by Mr. Justice Westcott), 20 
Fla. 597. 

The opinion in this case discussed and 
stated some principles of very great im- 
portance in connection with the prin- 
ciples involved in the case of Crill v. 
State Road Department, 117 So. 795, dis- 
- cussed in said previous articles upon 
this subject, to-wit: 

1. That if the statute conferring the 
right of eminent domain was unconsti- 
tutional and void, the Circuit Court was 
powerless, by any order, decree or judg- 
ment, to enable the Railroad Company to 
take defendant’s property. 

2. That if the Court sought to enable 
the Railroad Company to exercise a pow- 
er of eminent domain, which it did not 
have, that the Court would be exercising 
legislative functions, not judicial func- 
tions. 

8. That under the Constitution of the 
State, the Court would have no power to 
exercise such legislative functions, by ad- 
judicating or permitting the taking. 

Obviously, the foregoing propositions, 
could mean nothing but that the Court 
would have no power, within or by vir- 
tue of its judicial functions, to adjudi- 
cate or permit the taking of defendants’ 
property, where the power of eminent 
domain has not been conferred by the 
legislature. 

Certainly a legislative function is not 
within the jurisdiction or power of a Cir- 
cuit Court or of any court in this State. 

That case was upon appeal from an 
order dissolving an injunction in equity, 
upon the condition of defendant giving 
a certain indemnity bond, etc. 

The bill of complaint alleged that the 
Railroad Company had entered complain- 
ants’ lands without their consent, were 
felling trees, excavating the earth, etc., to 
construct its railroad tracks, etc., with- 
out previous condemnation. An injunc- 
tion was issued. 


The railroad admitted the above facts, 
in its answer, but asserted it had en- 


tered the lands within the statutory 
width for its right-of-way, as it had a 
right to do under the Laws of Florida 
and its charter. It was further stated 
that before the filing of the bill of com- 
plaint, the Railroad Company had com- 
menced condemnation proceedings, etc. 

The defendant offered complainant a 
bond as security for payment of the value 
of the land, as should be determined 
in the condemnation proceeding; and 
claimed the right to enter the land before 
or during the condemnation proceeding, 
if it afterwards proceeded to condemn, 
etc. 

The Circuit Judge had dissolved the 
injunction upon the condition aforesaid. 

In the Crill case, the land-owners were 
sued in a court of law (the condemna- 
tion proceeding) and they sought prohi- 
bition in a court of law, to stop the pro- 
ceeding at law. (No active tresspass was 
being perpetrated.) 

The Supreme Court refused to con- 
sider the constitutionality of the statute 
or its correct interpretation, to-wit, 
Chapter 10118, purporting to confer cer- 
tain powers of eminent domain upon the 
State Road Department, and prescribing 
the procedure upon which the proceeding 
was expressly brought; holding that the 
said statute was not jurisdictional, but 
merely went to the power of the Road 
Department to bring the proceeding. 

Yet in the Moody case supra, the court 
held that if the statute conferring the 
power of eminent domain was unconsti- 
tutional, the Court was powerless, within 
its judicial functions; and could do noth- 
ing unless it “legislated.” 

In the opinion, the Court in part said: 

“The first general question here in- 
volved is whether this corporation has 
the power to make a compulsory purchase 
of the land of the citizen for the pur- 
pose of carrying out the objects of its 
charter. 

“Under the power of eminent domain 
the sovereign may make a compulsory 
purchase of the property of the citizen 
when such property is to be appropri- 
ated to a public purpose or use, but 
such compulsory purchase, or taking as 
it is called, cannot be made by the sov- 
ereign ‘without just compensation.’ 
Such is the provision of our Constitu- 
tion, which is a limitation upon all de- 
partments of the government. This, we 
understand, is not here denied; but if it 
were we should spend no time in hunting 
case of precedent to sustain a principle 
so universally admitted. Again, that 
which seeks to exercise this power here 
is a railroad company, invested with the 


usual franchises to be a corporation, to 
have the rights and duties of a common 
or public carrier with authority to con- 
struct a line of railway for the benefit 
of the public in affording additional fa- 
cilities of passenger travel and freight 
traffic. That this is a public purpose 
and use for which the land of the citizen 
may, to the extent it is necessary to 
accomplish such public purpose be con- 
demned, is also a legal proposition so 
well established in this country that it is 
certainly unnecessary to do more than 
state that such is the law. This leads 
us to the discussion of the true question 
in this case, and that question, in the 
language of the corporation here, is 
whether the Act of the Legislature un- 
der which such claim is here made as- 
sures to the owner of the private prop- 
erty proposed to be taken the just com- 
pensation contemplated by the Consti- 
tution, as it is admitted that this corpo- 
ration can be made the subject of the 
grant of a power to thus take the land, 
and that the proper department of the 
government to confer the power is the 
legislative department thereof. 

“Sections 14, 15, 16, 17 and 18, of 
chapter 1987, Laws, grant to the corpo- 
ration the power to acquire titles to land 
required for its ‘purposes’, as well as 
the manner of its exercise in a case of 
the character now before the court. 

* 

“The question then is, is a judgment 
against a corporation, with the right to 
have execution thereof, a just compensa- 
tion to the land owner for the taking 
of his land for construction of the road 
of the corporation and its appropriation 
to its use? 

ee * 

“We have no doubt at all that that 
portion of the statute which authorizes 
the taking of private property and which 
we have been considering is unconstitu- 
tional and void. Under these circum- 
stances our duty is to enforce the Con- 
stitution, the common superior of Legis- 
latures and judicial tribunals, and dis- 
regard the statute to the extent indicat- 
ed. As to any other part of it we say 
nothing. 

eK 

“While the construction of this road is 
a matter of great importance to a large 
number of our people, our plain duty 
requires us to say, as Chancellor Wal- 
worth says he would have been constrain- 
ed to say of a similar act, that the pro- 
vision authorizing an appropriation of 
plaintiff’s property here is unconstitu- 
tional and void. 
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“We think, therefore, that the grant- 
ing of the injunction was proper. The 
only other questions existing in this 
case, as it was submitted, arise out of 
the order of the Chancellor dissolving 
the injunction upon the coming in of 
the answer of defendants. From the 
statement of the case, it is seen that the 
court dissolved the injunction thus grant- 
ed upon the execution of the bond approv- 
ed by the court, the condition of the 
bond being that the corporation would 
pay to complainants the compensation 
to which they may be entitled for the 
taking and appropriating by the said 
railroad company of any of the lands of 
complainants (italics the Court’s) to be 
thereafter ascertained under the statute. 
****This matter controlled by principles 
much more elementary and important 
than those which concern the mere rules 
of remedial practice in equity. The 
right of compulsory purchase under the 
Constitution does not attach to all cor- 
porations organized for a public pur- 
pose any more than it does to individuals 
who propose to accomplish a like public 
purpose, and a court of equity independ- 
ent of legislative grant to such corpora- 
tion or individual can no more designate 
or authorize the corporation to exercise 
such power than it can an_ individual 
having no corporate powers of any char- 
acter. It can no more grant here this 
right of compulsory purchase than it can 
the franchise to be a corporation. The 
designation of the corporation or indi- 
vidual to exercise the power, the grant- 
ing of the right of compulsory purchase, 
and the requirement to make and the 
method of making just compensation, are 
all legislative ‘functions’, and in the ab- 
sence of legislative action authorizing 
these acts the courts are powerless, either 
through the instrumentality of injunc- 
tions granted or dissolved or otherwise, 
to authorize the exercise of such pow- 
ers. In proper cases the courts may and 
must construe the Constitution, and de- 
termine where the right of the land own- 
er is involved, whether such power has 
been conferred by the Legislature upon a 
corporation in a constitutional method, 
and to see that it is properly executed if 
such method is prescribed. With that 
our power ceases, for if it is not thus 
given to the corporation we cannot give 
it, anymore than the Legislature can 
enter a judgment in proceedings other 
than those embraced within its specially 
granted judicial powers, such as im- 
peachment and trial of an officer of the 
government under certain circumstances. 
This (the granting of the right of com- 
pulsory purchase) is clearly a purely 
legislative function, and the Constitu- 
tion, Article III, provides that, ‘no per- 
son properly belonging to one of the 


departments’ of government ‘shall exer- 
cise any functions appertaining to either 
of the others except in those cases ex- 
pressly provided for by this Constitu- 
tion.’ In the absence of legislation grant- 
ing the power the right of the land own- 
er is precisely such as exists without any 
legislation on the subject, constitutional 
or otherwise, except perhaps in some 
matters of tort, and he may seek his 
remedy at law or in equity, as the nature 
and extent of his injuries require, and 
the remedial law and practice of the 
courts of common law and equity jus- 
tify and authorize. Surely a court of 
equity cannot say to the land owner you 
shall submit to a trespass; you shall part 


with your land whether you desire to do © 


so or not, at a price which commission- 
ers may value it at, and that too in a case 
instituted by the land owner praying 
protection from this very act of illegal 
appropriation. The last order in this 
case, bearing date the second day of 
June, A. D. 1883, and all orders herein 
made are set aside, except the injunction 
granted upon the filing of the bill, and 
that will be revived to continue until the 
further order of the court, or until the 


_ corporation may be granted the right of 


compulsory purchase of the land of the 
plaintiff by the proper authority, and 
just compensation is made to him there- 
for upon its legal condemnation to the 
use of the company.” Moody et ux v. J. 
T. & K. W. RR. Co. 20 Fla. pp. 606, 607, 
610-611, 613, 614-616. 

In the foregoing case the Railroad was 
actively taking, invading and trespassing 
upon the complainants’ lands, and they 
saw fit to go into equity and seek an 
injunction against the active trespass. 

The Railroad Company raised in de- 
fense, its rights under the statutory 
power of eminent domain; but the Su- 
preme Court held said statutes unconsti- 
tutional, and the courts powerless to au- 
thorize or permit the taking, within 
their judicial functions; in other words 
they had no jurisdiction or power. 


Comparison of the Case of Moody vs. 
J. T. & K. W. R. R. Co. and the Case 
or State, ex rel. vs. J. T. & K. W. R. R. 
Co. 


There are certain similarities between 
the Moody case and the case of the State 
referred to in the above heading. Both 
are against the same Railroad Company 
and both involve the same lands and 
the same statute. 20 Gla. 597; 20 Fla. 
616. 

The procedure, however, was entirely 
different and the cases were decided upon 
entirely distinct sections of the statute 
and upon entirely different facts. 

In the Moodys case, which came first, 


there was, as above shown, an applica- 
tion for injunction to prevent an actual 
trespass, which was then being commit- 
ted by the Railroad Company upon the 
lands of the defendant in cutting the 
timber, excavating, etc. for a railroad 
track across complainants’ lands. 

As above stated in the quotation from 
the opinion, the court held that it had 

“* * no doubt at all that that por- 
tion of the statute which authorizes 
the taking of private property, and 
which we have been considering is un- 

constitutional and void.” Text p. 611. 

The sections there being considered by 
the court were numbers 14, 15, 16, 17 
and 18 of Chapter 1987 of the Laws of 
Florida. Text, p. 607. 

The decision was expressly limited to 
that part of the statute, the court say- 
ing, “As to any other part of it we say 
nothing”. Text, p. 611. 

The constitutionality of the statute in 
question had arisen when the Railroad 
Company, the defendant in the equity 
suit, asserted as a defense that it had 
commenced a condemnation proceeding 
under said statute, and was prosecuting 
same before the bill of complaint was 
filed. 

The court held that the portions of the 
act conferring the power of eminent do- 
main upon the Railroad Company, upon 
which this defense rested, was uncon- 
stitutional and void, and the Circuit Court 
had no power to adjudicate the taking, 
and that a court of equity could not 
aid the taking under said statute, because 
the power of eminent domain was not 
validly conferred upon the Railroad Com- 
pany. 

The other case, State, ex rel, vs. J. T. 
& K. W. R. R. Co. was an application 


by the same land owners for a writ of 


prohibition. The case was one of orig- 
inal prohibition in the Supreme Court, 
although at the commencement of the 
report of the case, it is designated as 
an “appeal” from the Circuit Court. 

The land owners sought to have a con- 
demnation proceeding in the Circuit 
Court prohibited by a writ of prohibition 
out of the Supreme Court. The attorneys 
for the relators contended that the Su- 
preme Court in the Moody case had held 
the statute was unconsitutional, and the 
court had no power under the statute 
to condemn the land. ‘ 

The attorneys for the Railroad Com- 
pany took the position that they were 
relying upon Section 20 of the statute 
which had not been held unconstitu- 
tional and that their position was not 
opposed to the decision in the said Moody 
case. 

It develped from the facts in the rec- 
ord in the prohibition case, that the Com- 
pany had already in good faith construct- 
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ed and finished its railway over the lands 
in question before the writ of prohibi- 
tion was sought, and that that fact ap- 
peared in the petition for condemnation 
in the Circuit Court. The Supreme Court 
said that the case was one “where a rail- 
road without having acquired title to 
land have constructed upon it their 
track.” 

It is here to be emphasized that in 
the Moody case apparently the Company 
was then actively trespassing upon the 
lands, to-wit, constructing the track. 
The Circuit Court issued an injunction, 
but later dissolved it, and the case went 
to the Supreme Court, and that court 
later revived the injunction. 

Apparently, however, at some time 
when the injunction was dissolved, the 
Railroad Company had finished con- 
structing its railroad track, and had the 
same completed and in operation when 
it commenced the condemnation proceed- 
ing involved in the prohibition case. 

The Supreme Court of Florida there- 
upon held that upon that state of facts, 
the twentieth section of the statute con- 
stituting the charter of the Railroad 
Company, governed the case, and that 
that section was constitutional. 

The sections of the statute held uncon- 
stitutional in the Moody case related to 
the power of eminent domain when the 
Railroad Company was undertaking to 
condemn the land before it had construct- 
ed its tracks. Those sections being un- 
constitutional, no power of eminent do- 
main before the construction of the tracks 
was conferred upon the Railroad Com- 
pany, and the court, therefore, was pow- 
erless and without jurisdiction to auth- 
orize the taking or condemnation. 

When a situation arose, however, in 
the prohibition case, where the Railroad 
Company had already taken the land and 
was seeking to perfect its title as to 
land which it possessed, the case was 
governed by Section 20, which the court 
held to be constitutional. 

That statute provided, in substance. 
that where the Company already had con- 
structed its track across the land, and 
was in possession, and was seeking to 
condemn the land, or perfect its title, it 
could continue in possession, and would 
be protected in its possession pending the 
condemnation. 

The court did not refuse, as in the 
Crill case, to examine the constitution- 
ality of the statute in said prohibition 
case, but fully examined and discussed 
the constitutionality of Section 20, and 
sustained said section, and, therefore, 
refused the writ of prohibition. 

The Supreme Court of Florida in said 
prohibition case against said Railroad 
Company shows and states the distinc- 
tion above briefly outlined between the 


Moody case and that case on pages 645 
to 649 of the report. The court stresses 
that the cases were different, and rest- 
ed upon different sections of the statute, 
and upon different facts. The court ex- 
pressly held that, as the condemnation 
proceeding involved in the prohibition 
case rested upon a section of the statute 
conferring the power of eminent domain 
which was constitutional, therefore the 
Circuit Court had jurisdiction of the 
condemnation case after the track was 
laid. 

The Supreme Court, however, express- 
ly stressed and reiterated that its de- 
cision in the prohibition case did not 
conflict with, nor modify, the decision 
in the Moody case, but that upon the 
facts in the Moody case, different sec- 
tions of the statute were involved which 
were unconstitutional, and the corpora- 
tion having no power of eminent do- 
main, under those sections upon which it 
was proceeding, and upon the facts of 
the case, the Circuit Court had no power 
or jurisdiction to further or assist the 
efforts of the Railroad Company; but 
the condemnation case involved in the 
prohibition proceeding was one resting 
upon later facts and developments, to- 
wit, the completion of the railroad track 
and possession thereof, before the con- 
demnation proceeding was commenced 
which involved other principles. 

It seems obvious to the writer of this 
article that the principles asserted by the 
Supreme Court of Florida in those two 
eases fully sustain the contentions of 
the writer made in the Crill case, to- 
wit, that if the public agency seeking 
to condemn property has not the power 
of eminent domain, because of the inval- 
idity of the statute, the court has no 
power or jurisdiction to entertain a con- 
demnation proceeding based thereon, nor 
to enter a valid judgment against the 
property, adjudicating the taking. 

The statute involved in the Moody case 
and in the prohibition case of State, ex 
rel vs. J. T. & K. W. R. R. Co. was a 
general corporation statute governing 
the incorporation and powers of railroad 
companies and canal companies. All con- 
demnation proceedings brought by such 
corporations were by the statute brought 
within the jurisdiction of the Circuit 
Court. 

See Chapter 39, McClellans’ Digest, pp. 
272-290. 

The conferring of such jurisdiction up- 
on the Circuit Court seems to have been 
permissible under the Florida Constitu- 
tion then in effect. See Article 6, Sec. 8, 
Constitution of 1868. 

There seems to have been no material 
difference in principle in the funda- 
mental or statute law when said two 
cases above were decided in the funda- 


mental and statute law when the Crill 
case was decided. 
“JURISDICTION” WITH REFER- 
ENCE TO THE WRIT OF 
PROHIBITION. 


Certain Distinctions. 


Every court has a certain preliminary 
“jurisdiction” of every case which may be 
brought before it; that is to say, every 
court has the preliminary power to pass 
upon the question, in every case, wheth- 
er or not the case is within its juris- 
diction. 

Every court which refuses to entertain 
jurisdiction of a case, decides prelimin- 
arily that it has not jurisdiction. Here it 
exercises a certain limited preliminary 
jurisdiction to decide that it has not jur- 
isdiction. This decision against its jur- 
isdiction of the case, is an exercise of 
that limited jurisdiction. 

When on the contrary it decides that 
the case is within its jurisdiction (even 
though erroneously), it is still, in every 
such case, acting within its powers and 
right preliminarily to decide that it has 
or has not jurisdiction. 

If it entertains the suit, and its juris- 
diction is not challenged, the court is 
impliedly holding that it has jurisdiction. 

If it denies the relief sought, it is still 
impliedly holding that it has jurisdiction 
(if the relief is not denied upon juris- 
dictional grounds). 

But this distinction must be borne in 
mind: 

When we consider the question of “jur- 
isdiction” in the light of the law of the 
writ of prohibition, we have different 
principles from the question of “juris- 
diction” upon writ of error or appeal. 

If a court in exercising its preliminary 
“jurisdiction”, (inherent in every court 
in every case) erroneously decides in 
favor of its own jurisdiction or power, 
this right to pass preliminarily upon its 
own jurisdiction, while a valid and legal 
power and within its jurisdiction up to 
that point, is not “jurisdiction”, within 
the sense of the law of prohibition. 

Now it may be, if parties choose to 
leave the matter to an appeal or writ 
of error that it is correctible thereby, 
and the court’s erroneous ruling is bind- 
ing until reversed, because the court had 
preliminary “jurisdiction” to pass upon 
its own jurisdiction and powers. In some 
instances the ruling might be subject to 
collateral attack, and might be set aside 
by other courts. 

But when the decision of a court in 
favor of its own jurisdiction and powers 
is challenged upon application for writ 
of prohibition, the mere fact that the 
court had exercised a valid and legal pre- 
liminary and limited “jurisdiction”, to 
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pass upon its own jurisdiction and pow- 
ers, would not give it immunity against 
prohibition, if its decision in favor of its 
own powers was incorrect. 

In other words, the higher court cor- 
rectly speaking, would not as a matter 
of law, be justified in refusing to ex- 
amine the question of jurisdiction of 
the lower court, because of the prelim- 
inary power of the latter, above describ- 
ed, and its decision in its own favor. 

If the jurisdiction depends upon the 
constitutionality and interpretation of a 
basic statute, in a statutory proceeding, 
the above propositions would seem self- 
evident. 

In the above cases of Moody vs. J. T. 
& K. W. R. R. Co. and State, ex rel vs. 
J. T. & K. W. R. R. Co., the Supreme 
Court of Florida itself clearly announced 
and declared the principles as correct, 
which the applicants in the Crill case 
contended for. 

In the Moody case, the court declared 
that if the statute conferring power of 
eminent domain upon the Railroad Com- 
pany was unconstitutional, the court had 
no power. That is what the writer con- 
tended was the law in the Crill case. 

The writer in these articles has said 
and advanced nothing which the Florida 
Supreme Court has not many _ times 
either said or practiced. 

In the Crill case, however, notwith- 
standing the above statements in the two 
railroad cases above, that the court was 
powerless to do anything within its ju- 
dicial functions upon an invalid statutory 
provision conferring right of eminent do- 
main upon the railroad company, the 
Court states that the idea is “fundament- 
ally wrong” that jurisdiction is derived 
from the statute conferring powers of 
eminent domain. 

CHARLES P. COOPER. 


OUR CONSTITUTION, FEDERAL AND 
STATE 
An Address by Justice J. B. Whitfield 
Before the Kiwanis Club of 
Tallahassee, Fla. 

“It is appropriate that ‘Constitution 
Day’ should be observed, it being the 
anniversary of the day on which the 
Constitution of the United States as 
originally framed, was agreed upon in 
convention, September 17, 1787, and sign- 
ed by 39 of the 55 delegates who at- 
tended the convention during its session 
in Philadelphia, Pennsylvania. 

“The constitution of a Nation or State 
is the written organic law that is para- 
mount in the administration of gov- 
ernmental authority. A written consti- 
tution having the force of conrolling fun- 
damental law is a modern concept of 
government more peculiar to republics, 
though used in a limited form in’ some 


monarchies. In a Republic the source of 
governmental power is its people. It 
is impracticable for the people of a State 
or Nation to assemble en masse to frame 
an organic law, therefore, a constitu- 
tion is usually formulated by a conven- 
tion of delegates chosen by the people 
for that purpose; and if the instrument 
so framed is acceptable, it is adopted by 
the electors at the polls as the controll- 
ing organic law. It thus becomes the 
mandate of the people superior to legis- 
lative enactments or other forms of law 
prescribed by delegated authority. Eng- 
land has no complete written constitu- 
tion. Its Parliament is the supreme auth- 
ority except as restrained by Magna 
Charter and other established legal prin- 
ciples designed to preserve private rights. 

“After the discovery of America by 
Columbus in 1492 European settlements 
were made on the North American con- 
tinent and eventually thirteen separate 
English colonies were established on the 
Atlantic coast extending from New 
Hampshire to Georgia. These thirteen 
colonies by force of dominating circum- 
stances gradually became irregularly co- 
ordinated for their common welfare. In 
order to effectually protest against un- 
just and oppressive requirements imposed 
upon the colonies by Great Britain, to 
secure harmony among the colonies and 
for protection from Indian and foreign 
aggression, a continental congress was 
established in 1774 composed of delegates 
from the several colonies. The Contin- 
ental Congress was in session at inter- 
vals from September 5, 1774 to October 
21, 1778, at Philadelphia; Baltimore; 
Lancaster, Pennsylvania; York, Pennsyl- 
vania; Princeton, New Jersey; New York 
City. The thirteen original states were 
New Hampshire, Massachusetts, Rhode 
Island, Connecticut, New York, Pennsyl- 
vania, New Jersey, Delaware, Maryland, 
Virginia, North Carolina, South Caro- 
lina and Georgia. On June 10, 1776, the 
Continental Congress appointed a com- 
mittee to frame an instrument of govern- 
ment for the confederated colonies. The 
instrument framed was entitled the 
“Articles of Confederation and Perpetual 
Union”, and was agreed to by the Con- 
gress November 15, 1777. 

“The American Declaration of Inde- 
pendence was promulgated by Delegates 
in Congress from the original thirteen 
states, July 4, 1776, and those States on 
March 1, 1781, ratified the Articles of 
Confederation by which the States were 
coordinated under a Congressional form 
of government. This proved inefficient in 
that there was no executive and the Fed- 
eral authority was dependent upon the 
will of the States which could not be co- 
erced. 

“A&A general desire prevailed through- 


out the States for the formation of a 
firm national government that could com- 
mand international respect and have ade- 
quate authority independent of the states. 
In January, 1786, the Virginia legisla- 
ture adopted a resolution appointing 
commissioners to meet with those from 
other states ‘to take into consideration 
the trade of the United States, to ex- 
amine the relative situations and trade 
of the said states, to consider how far 
a uniform system in their commercial 
regulations might be necessary to their 
common interest and to their permanent 
harmony’, and to report the action taken 
by them. 

“On September 11, 1786, commissioners 
from five states: New York, New Jersey, 
Pennsylvania, Delaware and Virginia, 
met at Annapolis, Maryland. The result 
of their deliberations was a resolution 
recommending the appointment of com- 
missioners by each of the states to meet 
at Philadelphia to consider provisions 
that may be necessary to render the con- 
stitution of the Federal Government ade- 
quate to the exigencies of the Union. On 
February 21, 1787, the Congress adopted 
a resolution stating that ‘It is expedient 
that on the second Monday in May, 1787, 
a Convention of delegates who shall have 
been appointed by the several states be 


_ held at Philadelphia for the sole and ex- 


press purpose of revising the Articles of 
Confederation and reporting to Congress 
and the several legislatures such altera- 
tions and provisions therein as shall, 
when agreed to in Congress and confirm- 
ed by the States, render the Federal con- 
stitution adequate to the exigencies of 
Government and the Preservation of the 
Union.’ 

“Delegates were chosen and attended 
the Convention from all the states ex- 
cept Rhode Island. A quorum, being del- 
egates from seven of the States, convened 
May 25, 1787, and the Convention was 
organized at Philadelphia, Pennsylvania, 
by the election of General George Wash- 
ington of Virginia as President. The Con- 
vention held secret sessions and adjourn- 
ed September 17, 1787, after formulating 
the constitution which was transmitted 
to Congress and ratified by the States. It 
became effecive on Wednesday, March 4, 
1789, hence the national Inauguration 
Day is March 4. 

“The Constitution of the United States 
and those of the several states separate 
the powers of government into three de- 
partments: legislative, executive, and ju- 
dicial, and each department is expressly 
forbidden to exercise any of the powers 
of another department except as pro- 
vided by the Constitution. The President 
or the Governor can no more exercise a 
legislative or a judicial function than 
the legislature or the judiciary can ex- 
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ercise an executive function. By a sys- 
tem of checks and balances each officer 
is held to accountability for official acts. 
The Governor, the state Judges, and ad- 
ministration officers are subject to im- 
peachment for misdemeanor in office. 
The Governor may suspend and with the 
concurrence of the Senate may remove 
ministerial officers. The Legislature may 
expel offensive members and they may be 
defeated at the polls. So every officer is 
subject to some power to correct wrong 
doing. 

“George Washington’s influence con- 
tributed largely to the adoption of the 
National Constitution and to its ratifi- 
cation by conventions called for that pur- 
pose in the several states. 

“The strength and the unequalled util- 
ity of the Federal Constitution were not 
appreciated during the first few years of 
its existence; but its remarkable qualities 
were developed by the judicial decisions 
and opinions rendered by John Marshall 
of Virginia and other great jurists of 
this country. 

“Gladstone said the Constitution of the 
United States is ‘the most wonderful 
work ever struck off at a given time by 
the brain and purpose of man.’ This es- 
timate of our national organic law has 
been accepted throughout the world. 

“Nineteen amendments to the Federal 
Constitution have been adopted. The first 
ten amendments were proposed by the 
first Congress. They are in the nature of 
a Federal Bill of Rights imposing limi- 
tations upon the Federal government. 
The others affect the states as well. The 
twelfth amendment relates to the method 
of electing the President and Vice-Presi- 
dent of the United States. Amendments 
to the Federal Constitution are proposed 
by two-thirds of each House of Congress 
and adopted by the Legislature of three- 
fourths of the States of the Union. 
Amendments to the State Constituion in 
Florida are proposed at regular sessions 
by three-fifths of all-the members elect- 
ed to each House of the Legislature and 
adopted by a majority of the electors 
voting upon the amendments at the gen- 
eral election to which the proposed 
amendments are submitted for adoption 
or rejection. 

“In the United States of America there 
is a dual system of constitutions and 
government. The Federal Constitution, 
within its defined sphere of operation is 
the Supreme law in every state, any pro- 
visions of the State Constitution, or laws, 
to the contrary not withstanding. Where 
the Federal Constitution does not apply, 
the State Constitution is the dominant 
law. When the Federal and State Con- 
stitutions contain the same provisions, 
such as forbidding a deprivation of life, 
liberty, or property without due process 


of law or forbidding laws impairing the 
obligations of contracts, the Federal pro- 
visions, as interpreted by the Federal Su- 
preme Court, are the controlling laws. 
Any legislation that conflicts with the 
controlling constitution is inoperative; 
and any official action that violates the 
constitution may be remedied in justici- 
able cases in the courts by due course of 
law. 

“The Federal Constitution contains 
provisions relative to national and inter- 
national affairs such as treaties, war, 
import duties, and immigration, and to 
matters that require uniformity of reg- 
ulation throughout the Union, such as 
post offices, currency, bankruptcy, pat- 
ents, copyrights, and international and 
interstate commerce. 

“The State Constitution contains pro- 
visions pertaining to the general social 
and commercial relations of its inhab- 
itants, such as property rights, social 
status and obligations and general rights 
and duties. 

“A constitution secures rights but it 
is not a trustee or a guardian, and it 
does not stand in loco parentis to in- 
dividuals; nor is a constitution a police- 
man to preserve order. Besides provid- 
ing for and limiting the powers of of- 
ficers in administering government, the 
constitution merely prescribes the rules 
by which individual rights may be secur- 
ed from unlawful invasion. Organic pro- 
visions that are mandatory and intended 
for the benefit of the public, cannot be 
waived by individuals as such. Rights 
that are secured by the constitution for 
individual benefit may be waived or 
abandoned or forfeited. The constitu- 
tion secured protection to those who are 
attentive to their rights and are not in 
delict or laches. Government is not form- 
ed to confer power and privileges upon a 
chosen few; but it is designed to secure 
the rights of all persons individually and 
collectively. The authority conferred up- 
on officials is not for their own aggrand- 
izement, but for the enforcement of the 
rights that are conferred or secured by 
the law. The public welfare and the con- 
servation of the rights of all, and not 
the undue advantage of any, is the true 
object of government, whether national, 
state, or municipal. 

“Florida has had five constitutions. 
The first was formulated by a convention 
held at St. Joseph on the Gulf Coast 
in 1838-39, the second in 1861, the third 
in 1865, and the fourth in 1868, and the 
last in 1885. The last four constitu- 
tional conventions were held in Talla- 
hassee. Florida was admitted into the 
Union as a State on March 3, 1845, un- 
der the constitution of 1838-39. That 
constitution remained in force with 
amendments till the adoption of the con- 


stitution of 1861 which had relation to 
the Confederacy. At the close of the Civil 
War in 1865, a new organic law was 
adopted and put into operation with 
David S. Walker of Tallahassee as Gov- 
ernor; but it was superseded by the con- 
stitution of 1868. 

“The last constitutional convention was 
held in Tallahassee from June 9 to 
August 3, 1885. Many of the most prom- 
inent men of the State were members of 
the convention, among them being Hon. 
S. Pasco of Jefferson County, who was 
President of the Convention and after- 
wards United States Senator from Flor- 
ida, devoting his whole noble life to the 
service of his adopted state. I am glad, 
that, while I am speaking I can look 
into the face of his able son, Mr. John 
Pasco of Monticello who is seated among 
you at this luncheon. Another member 
of that convention was Hon. E. C. Love 
of Gadsden County, father of Judge E. C. 
Love, who is another guest of honor here 
today. The constitution framed and pro- 
mulgated was adopted at the general elec- 
tion in November, 1886, and it became 
effective January 1, 1887. This is the 
present constitution. Many amendments 
to it have been adopted since 1892. 

“It has been more than forty-three 
years since the convention of 1885. So 
far as advised only five of its members 
are now among the living, viz: R. F. 
Rogers, then of Suwannee County, now 
of Marion County; W. T. Weeks of Brad- 
ford County; Theodore Randell of Madi- 
son County; J. A. Hendley of Pasco 
County, and Wallace B. Carr, a colored 
man of Leon County. The delegates to 
the constitutional convention of 1885 
from Leon County were: D. S. Walker, 
Jr., S. B. Conover, Wallace B. Carr; J. 
W. Mitchell, and W. F. Thompson, the 
last three being colored men. 

“The constitution of Florida provides 
that the seat of government shall be at 
the city of Tallahassee, in the county of 
Leon; that the sessions of the Legislature 
shall be held at the seat of government 
of the State; that the Governor, Supreme 
Court, and all administrative officers of 
the executive department shall keep their 
offices at the seat of government; that 
all terms of the Supreme Court shall be 
held at the capital of the State. 

“When the Constitution of the Unit- 
ed States was adopted there were thir- 
teen states on the Atlantic seaboard 
with small population and no large 
cities. There were no railroads, or tele- 
graphs, or telephones, or steamboats or 
submarines, no stenographers or type- 
writers, no phonographs or radios, no 
automobiles or airplanes. East and West 
Florida were Spanish Provinces and the 
site of Tallahassee was a_ wilderness. 
But that was nearly a hundred and 


| | 

q 

i 
4 

| 


fifty years ago. Providence has been good 
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to the world since then; wonderful dis- 
coveries and inventions have benefited 


mankind, and our country is today a 
leader among the foremost nations of 
the earth, due largely to our matchless 
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constitution and to our wonderful 


people.” 
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| The 
Hotel George Washington 


cordially invites members of the Bar Association 
to make it their home while in Jacksonville. Conference 
rooms are available at all times, without charge. 
Rates—$3.00 to $5.00 Single 
$5.00 to $8.00 Double 
Club Breakfasts, Business Luncheons 75c 
Table d’Hote Dinners $1.50 
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DOWLING & PATTISON 


Of ficial and General 


Shorthand Reporters 
702-4-6 Bisbee Building 
JACKSONVILLE - - FLORIDA 
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Specialists in 


LEGAL SUPPLIES 


Everything for the Office 
Printing 
Lithography 
Engraving 
Rubber Stamps and Seals 


Legal Blanks 
and 
Special Forms 


Law Books of all Kinds 
Catalogs and Estimates on Request 
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